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Kulinich P. Land grabbing as a negative legal phenomenon: doctrine analysis and ways of overcoming

Land grabbing as a negative legal phenomenon in Ukraine is being analyzed. It is proved that land (or agra-
rian) grabbing can be defined as permanent or temporary illegal capture of land and other agricultural facilities used by
agrarian commodity producers as well as agricultural enterprises and family farms at all and depriving them with
rights to land, other immovable properties and yields which is based on loopholes and other shortcomings of leg-
islation of Ukraine and followed by granting of legacy visibility to such illegal actions. Essence of the land (agra-
rian) grabbing consists in the next illegal activity. A certain group of people, exactly knowing that particular agri-
cultural lot of land is aquired by other person in a lease or even in ownership for conducting of commodity agricul-
tural production (farming) according to legislation which was effective in previous years, and/or using the lacks of
current legislation of Ukraine regarding land cadaster and registration of land rights, secretly reregister right on such
lot of land on the name of legal entity created by a grabber of land, and then after such reregistration physically cap-
ture the land with the harvest of agricultural cultures on it and even agricultural enterprise (farm) at all. Thus, the land
(agrarian) grabbing transfer law into antilaw.

Usually land grabbers attack family farms, other small and medium size agricultural commodity producers that are
not able to hire armed guard or use lagal services of skilled advocates.

By the aim of unlawful encroachment, the land (agrarian) grabbing can be divided into three kinds: 1) grabbing of
harvest only; 2) grabbing of land; 3) grabbing of land, harvest on it and an agricultural enterprise (farm) at all.

According to land law doctrine, any right to land plot consists of three inseparable elements, namely: a land plot
as an object of land right, an owner or user of land plot as a subject of land right and the type of land right (ownership,
lease, permanent use right and so on). So, correlation between the is as follows: if one element of land right stops to
exist — the right to particular land plot stops to exist too. Thus, land (agrarian) grabbing became possible because in
the process of state registration of ownership right to newly allocated land plot one element of any land rights which
is a land plot is being registered in State land cadaster, and other elements of land rights are being registered in State
immovable property registry. As records about lot lands and their owners (users) in these registers do not coincide,
grabbers of land use these divergences for misappropriation of stranger land.

In our view, in Ukraine the problem of disconnection of data about land and its owners (users), that is con-
tained in both State land cadastre and State register of rights may be solved by two ways: by way of institutional uni-
fication or by way of functional unification. The institutional unification of the State land cadastre and State register
of rights to immovable property envisages the transformation of both of them into one data base regarding land and
any rights to any immovable property which would be running by one institution (officials). However, we believe that
in Ukraine the functional unification is more realistic and more reasonable. For this purpose the subfunction of state
registration of land plots should be exempted from the latter and included into mechanism of state registration of rights
to immovable property. In such case running of State land cadaster would not include registration of land plot. Any
land plot would be registered at the moment of registration of proper right to the land plot. As a result, the functional
unification of registration of lands and rights to lands in one data base would close the main loophole in Ukrainian
legislation and which land grabbers use for illegal capture of land and other property of family farmers, other small
and medium size agricultural producers in Ukraine.

Key words: land, rights to land, grabbing of land, legal counteraction to grabbing of land, unification f state registry
of rights and land cadaster
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ITPABO TA TPABOCBIJIOMICTb: B3AEMO3AJIEXKHICTb

IHocTranoBka mpodJemu. [Iporec peryIsaTHBHOTO BIUIMBY TpaBa 3aJIEXKHUTh Bijl 0aratbox (hakTopis.
OpHi 3 HUX MalOTh 00’ €KTUBHUHN XapakTep i OB’ A3YIOThCS 13 CYCHUIBHUMU, OJITUYHUMH, EKOHOMIYHH-
MH, 17ICOJIOTIYHUMH TIPOIIECaMH, He 3aJie)kayH BiJ BOJI 1 Oa)kaHHsSI KOHKPETHUX Cy0’ €KTiB. [HIII MaroTh
cy0’eKTUBHE 3HAYCHHSI, OCKIJIBKH € 3aJIeKHIUMH BiJ] CBIJIOMOCTI Ta PiBHSI MPAaBOBOI KyJIbTYpH Cy0’€KTa.
Oco06muBOro 3HaYCHHS JUIsS IpaBa Mae MPaBOCBIIOMICTb, aJ)Ke caMe BOHA 3a BJAaNOI0 omiHkoro . I'e-
TeNs € 3aco00M OITIHKH 3aKOHY Ta BUKOHAHHS IIpaBa, I0 € MPOTyKTOM TisITLHOCTI JroauHau [1, c. 57].
AKTyanbHICTh aHaJli3y B3a€EMOJIi MpaBa i MpaBOCBIJOMOCTI MOJISTAE Y BCTAHOBJICHHI OCHOBHHX acIeK-
TiB 1 IUISIXiB BIUTMBY TpaBa Ha MPAaBOCBIIOMICTh Cy0’€KTiB CYCIUIBHUAX BiJHOCHH, a TAKOXX 3BOPOTHOTO
BIUTMBY TIPAaBOCBIZIOMOCTI Ha TMpOIeC MPaBOTBOPUOCTI, MpaBopeaizaiii, MpaBoOOXOPOHU Ta MPaBOBIJI-
HOBJICHHSI.

* AIIbMAHAX MNPABA + 2018 « Bunyck 9 » 67



AOOKTPUHATNBHI NiAXoAuU TA BUMIPU

AHaJni3 ocTaHHIX ZOCTi/ZKeHb Ta MyOJikauii. Y cy4yacHill HayKOBiH JliTepaTypi MUTaHHSAM KOMII-
JIEKCHOTO JTOCIIPKEHHSI PO TpaBoOMi3HaHHS Yy (opMyBaHHI TpaBOCBIOMOCTI TpHijieHa HE3HaYHA
yBara. IcHyrodi HaykoBi myOJikaIii HaroJOmyoTh Ha XapaKTEPUCTHI MpaBa 4d caMoro (eHOMeHa
MIPaBOCBIIOMOCTI uepe3 HOro MOHSTIHHI Ta CTPYKTYpHi acnekTu. OcoOinBOi 3HAUYIIOCTI MalOTh 11€ed,
obrpynroBani I1. bapanosum, 1. 3enenxom, B. Insinum, B. Kopob6koro, O. Jlykamosoto, M. Mary3o-
BuM, [1. HoBropomuesum, M. Peficaepom, C. Ciukoro, B. Temuenkom, B. dapbepom o0 mpaBoBo-
ro Ta ¢inocodcbKoro po3yMiHHS TpaBa i MPaBOCBIAOMOCTI Ha KaTeropiadbHOMY piBHI. Jleski aciekTH
B3a€MO/IIT MpaBa Ta MPaBOCBIIOMOCTI gociikeni y npansx T. lemuenko, E. XKykosa, O. [lerpumuna,
C. Xonrtu. He npumeHnyoun 3Ha4eHHs 11€f 03HaYeHUX HAMU BUEHHX, BCE K HEOOXiHO KOHCTAaTyBaTH
BIJICYTHICTh CHEI[IaJIbHUX HAYKOBUX Ipallb, METOIO AKMX OyB OM aHaJIi3 B3aEMOBIUIHMBY 1 B3a€MO/Ii1 TpaBa
Ta TPaBOCBIOMOCTI.

MeTo10 CTATTi € TEOPETUKO-IIPABOBUI aHANI3 B3a€MOBIUIMBY Ta B3a€MO3aJIEKHOCTI [IpaBa Ta IpaBo-
CBiZIOMOCTI.

OcHOBHI pe3yJIbTaTH AOCTiIKeHHA. Y IOPUANYHIN JTiTepaTypi oOTpyHTOBaHA i/1es M010 HeOOXi-
HOCTI CTUMYJTIOBAHHS 1 KyJIbTUBYBaHHSI «IIOUyTTs TIpaBay [2, c. 57].

[TouyTTs npaBa, Ha 1yMky I1. Makyiuesa, € mouyTTsm ocodu (CyAi) 11010 IPUPOIHOT0, 00’ EKTUBHO
00YMOBJIEHOTO TIOPSIKY pPEYei, MPOIeCiB, CTaHiB, 3aKOHOMIPHOCTEH iCHYBaHHS Ta PO3BUTKY MaTepi-
aNBHOTO CBITY ¥ cycminbcTBa. Ha #oro ocHOBI IpyHTY€eThCS Jlisi MPUHIUIIB MpaBa, peanizailis SKUX
nepenbadae y KO)KHOMY KOHKPETHOMY BHMAQJKy CIOYaTKy BHHUKHEHHS y CBIJOMOCTI CyAJ MEBHOL
MOJIEJIi TIPABOBOI iJiei, a MOTIM 1 BCTAHOBJICHHS IpaB i 000B’S3KIB MiX Cy0’eKTaMHu BiJHOCHUH. lxest
P [[LOMY BUKOHY€ (YHKIIIO BiOOpaKeHHS Cy0’ €KTHUBHO-IHTEIEKTYAIPHOTO HOPMATHBHOTO 3MiCTY
1 CyTHOCTI IPaBOBUX TOYYTTIB, 110 MPUPOIHO BKOPIHEH] y MCUXOJIOTIT CyAli Y BUTISAL IHTYITHBHOTO
mpasa [2, c. 75].

[Ipobaema mpaBOCBIAOMOCTI BHHHKIIA 3 TTOSIBOIO caMoro (peHOMEeHa mpaBa y Horo (hopMabHO-IOpH-
JMIUYHOMY CEHCi. Buxojsuu 3 1p0ro, ()eHOMEH MPABOCBIOMOCT] y IOPUIWYHIN HAYIli PO3TJISIA€THCS
y ABOX acriektax: 1) sk cnenudivyHuil mporiec mi3HaHHS TpaBa, Horo CyTHOCTI; OOTpYHTYBaHHSI POBIiJI-
HUX TMPUHIMUIIB Ta 03HAK; 2) AK pe3yJbTaT Mi3HABAJIbHOI AISIILHOCTI, 3HAHHA PO MPaBO, OTPUMAHOTO
LUISIXOM TTi3HaHHS.

[Inpoxuii miaXim BKIIOYa€ 0OMIBA ACIIEKTH i MPHUITYyCKAE, MO MPABOCBIMOMICTE — I1€ TIPOIIEC YCBi-
JIOMJICHHSI Ta 3aCTOCYBaHHS MpaBa; OKPEMi €JIeMEHTH IMi3HaBaIbHO-MIPABOBOI MisUIBHOCTI (CIPUHHSTTS
MIPAaBOBHX SIBUIL, YSIBJICHHS IIPO IPABOBI SIBUINA 1 IPABO 3arajioM, MOHSTTS MpaBa), a TAKOK CYKYIHICTb
(abo cucrema) IHTEpPIPETOBAHMX INPABOBUX 3HaHb, OTPUMAHUX y PE3yJbTaTi Mi3HABaJIHHO-IIPABOBOI
JISJIBHOCTI.

JlocmimKyroun poJIhk TpaBoMi3HaHHA y (hOopMyBaHHI TPo(eCciifHOT MPaBOCBIIOMOCTI CY i, HEOOX1THO
3ayBayKUTH, 110 y FOPUANYHIHN JIiTepaTypi iCHYIOTh JIUILE 1Ba OCHOBHUX MOTJISAM Ha POk mpasa y dop-
MyBaHHI MPaBOCBIIOMOCTI — B3a€EMO3B’ 430K MpaBa i MPaBOCBIOMOCTI Ta MPOTUPIYYS (CYTIEPEUHICTh)
MIX IPABOM Ta CBIJIOMICTIO, 1110 Ha/Ia€ MOXJIMBICTh 00’ €IHATH I1i i1€1 y JIBI BEJIMKI TPYIIH.

[To-nepiue, Ge3nocepesHE YU ONOCEPEAKOBAHE OTOTOXKHEHHS ITPABOCBIIOMOCTI SIK 0COOJIMBOTO SIBU-
ma 3 mpaBoM. [TinTBepKEHHSM I1i€T TE3U € Tpalli BUSHUX, SKi BBAXKAIOTH MTPABOCBIIOMICTh HEMHHYIHUM
CYITyTHUKOM IIpaBa Ta po3yMilOTh MIPABO K PETYJSITOP BiIHOCHH MiX JIFOJbMH, HA/IIJICHUX BOJICIO 1 CBi-
nmomictio. [IpaBo 1 MpaBOCBIIOMICTH HE CTBOPIOIOTH OJHE OTHOTO, BOHU (DOPMYIOTHCS B 00’ €KTHBHHX
YMOBax 1 B3a€EMOJIit0Th. [IpaBo BIUIMBAa€E HA MPABOCBIIOMICTh, POPMYE YSIBICHHS 0COOM TIpo ii mpaBa i
000B’SI3KH, a MPaBOCBIIOMICTh BIUTMBAE HA MPABO Ta MPAKTUKY IPABO3aCcTOCYBaHHS |3, c. 241].

[Mo-npyre, po3MekyBaHHs paBa i MPaBOCBIJOMOCTI Ta BiTHECEHHs IX 70 Pi3HUX cep cyCHiIbHOTO
JKUTTS: MIpaBa — A0 IOPUAUYHOI, 8 MPaBOCBIIOMOCTI — 70 MOJITHYHOT 41 MopanbHoi. [IpaBocBizomicTh
1 TIpaBO MOCIIKYIOTHCS BUSHUMH Yepe3 1X IETEPMIHOBAHICTH COIIaTbHUMHU (aKTOpaMHu y TICHOMY
3B’S13KY 3 IX HOCIEM — JIFOJIMHO0. 3BMYAIHO, Ha MEPILIUH IJIaH Cepejl CoLlialbHUX (DAKTOPIB BUCYBAKOTHCS
COIaTbHO-eKOHOMIYHi, OJTHAK yBara MpUIIIE€THCS 1 COMIaAbHO-KYIBTYPHUM, JI€ JIF0JTNHA PO3TIISIa€Th-
sl SIK aKTUBHUH, CBIJIOMHIA HOCIH TIpaBa i MpaBOCBIOMOCTI, X04a 1 He K 1X TBopelb [4, c. 141].

VY ¢inocodcpko-npaBoBiii JiTepaTypi 3BepPTAETHCS yBara Ha JiaJIeKTUUHE TIOEIHAHHS €IHOCTI 1 BiJl-
MIHHOCTI, B3a€MOJIii ¥ cymepeyHoCTi TpaBa i mpaBocBigoMocTi. 30kpema, K. benbchkuit monepemxan
PO HEMPABOMIPHICTh K OTOTOKHEHHS IpaBa i MPaBOCBIJOMOCTI, TaK 1 MPOTUCTABICHHS X OJJUH OJJHO-
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Mmy. «[IpaBo, — cTBepKyBaB yueHHM, — CIIEUU(IUHUHI eTeMEHT, IKUIl MICTUTBCS Y CTPYKTYpi IPaBOCBi-
JTOMOCTI, a TaKOX Ma€ CBOi OCOOJIMBI XapaKTepHi 03HAKH Ta OCOOIMBOCTI <...>, sIKi JAIOTh 3MOTY HOMY
OyTH coIliaJIbHUM peryssitopom» 5, c. 99].

Taxa norika MipKyBaHHSI HaJla€ MOKJIMBICTb TOBOPHUTH IIPO Te€, 110 MPABO MA€ IBOEJUHY NPUPOAY:
BOHO BioOpakae MiHCHICT Y (hOpMi ySIBJICHB, i7ICH Ta OIIHOK 1 B TOH K€ Yac BUCTYTAE y POJIi CAMOCTIi-
HOT'O coLliaJbHOTrO perymnsaropa. OOrpyHTOBYIOUM TaKWH MiAXi/ 10 CIiBBIIHOLICHHS MTPpaBa i MpaBOCBig0-
MOCTi, MOKJIMBO TIPUITYCTUTH, IO TIPABO € Ti€I0 YACTUHOIO MPABOCBIIOMOCTI, sika BKJIIOYaE i1ei-momeni
MOBE/IIHKH, 32 IOTIOMOTOI0 SIKMX PETYIIOIOTHCS CYCIUIbHI BiIHOCHHH.

Jocaimkyroun posb mnpaBa y (opMyBaHHI MPaBOCBIIOMOCTI, HEMOKIIUBO HE 3TafaTd MCUXOJIOTiY-
HOTO MIiIXO0My J0 TOCTiKeHHS o3HadeHoro mutaHs. Tak, M. Peficaep, mepeOyBarodu Iij BILTHBOM
MICUXOJIOTIYHOTO HampsiMy y mpasi, oorpynToBaHoro JI. IleTpaXuubkum, CXWISBCS JO OTOTOKHEHHS
MIPaBOCBIIOMOCTI 1 TIpaBa, X04a i He TTOTO/KYBABCS 13 Cy0’ €KTUBHO-11€aTiCTHIHIM TPAaKTYBaHHSIM TIpa-
Ba JI. Ilerpaxwurkoro [6, c. 114].

I. Cabo BBaxaB, mo M. PeiicHep 3iliCHUB METOIOJIOTIYHY TOMHIIKY, «3HUIIMBIIN PI3HHUIFO MIX Ji-
I0YHMM TIPaBOM 1 mpaBocBigomicTion [7, c. 58].

OxpemMoi XapaKTepUCTUKU NOTPEOYIOTh 1/1el MEPBUHHOCTI IpaBa 100 MpaBocBigoMocTi. Llg Teopis
0a3yeTbest Ha IBOX imesx. [lo-mepire, BKIIOUSHHS IO MTPABOCBIIOMOCTI CYKYITHOCTI paIlioHaAIbHO-IyTTE-
BUX YSIBJICHB 1 3HaHb MPO iCHYBaHHS MpaBoBoi AilicHocTi. [lo-apyre, BBEACHHS 10 3MIiCTy MPaBOCBiAO-
MOCTi 00’ €KTHBHOI OCHOBH, IO € PE3yJIbTaTOM BiI0Opa’keHHS MPABOBOI PEaTbHOCTI PO3yMOM SIK MUPO-
TBOpYHUM siBHIIeM. Take po3yMiHHs BiiacTuBe KoHIenii P. BaitnisizoBa. «[IpaBocBijloMiCTh, — HA TYMKY
BYCHOT0, — 1€ NIeBHE OAaUeHHsI IOPUANIHOTO CBITY, Yy SIKOMY O0OB’SI3KOBO MPUCYTHI MyApiCTb, Kpaca Ta
TBOPYICTH; II€ MOJICTH TIPABOBOTO SIBUIIA, SIKA BOJIOJII€ 3MaTHICTIO OyTH <...> BHYTPIIIHBO 1 30BHI KYJIb-
TYpHO LTICHUM, TApMOHIHHHMM, AyXOBHO Ta IHTEJIEKTyaJbHO OaraTuM (DEHOMEHOM, SIKHH € 1IeHHUM
1 eMOIIifHO-BOJILOBUM JICTEPMIHAHTOM IIPABOBHX SIBHIIT 1 TIpoIieciBy [8, c. 22].

Y HayKoBiii JliTeparypi MPUHHATO BUOKPEMITIOBATH MPUHANMHI /1B pOpMU B3a€MOBIUIMBY 111eii paBa
1 TIPaBOCBIZIOMOCTI.

[To-miepire, KOIM TEOPETHUHI PO3POOKH JOCITIN TIIMOOKOTO PO3YMIHHS CBOEPITHOCTI Mpasa, IO
3 OIVISAY Ha MIPaBOBY JIOTiKY BUBOJMTS Lli TEOPii Ha piBEHb HAWBAKIUBIILINX 1/€aliB Ta IHHOCTEH IEBHOT
COITIOKYNBTYpPHOI AiticHocTi. [IpaBoBa joTika mojsrae y ToMy, 0 XapaKTepHi sl TipaBa 3B’ SA3KH 1 Bill-
HOCHMHHM HEMHUHYYE BEAYTb 0 CyO’€KTUBHMX IPaB JIIOJMHU, SIKi TIepe10adaroTh 3a MPaBOBOIO JIOTIKOO
pearizamiro y Tii 9 iHmi# Gopmi ab0 3HAYEHHI COIiAIbHOT CITPABETMBOCTI 1 CBOOOIN, BUKITFOUEHHS
3 KHTTS CyCIIJIbCTBA CBABIMUIS 1 HACHIIBCTBA.

Cepen icHYIOUHX Y IOPHIUYHIH JiTepaTypi NOrsiIiB Ha (PEHOMEH «IIPaBOCBIAOMICTBY, CITiJi BUOKpe-
MHTH PO3YMIHHS, SIKE€ TIOETHYE y c001 MBI KaTteropii — mpaBo Ta CBiIOMICTh. DEHOMEH «IIPaBO» HAIA€
BKa3aHOMY TIOHSTTIO IOPHIUYHOIO BIATIHKY, a HOTO MOE€JHAHHS i3 (DEHOMEHOM «CBiZOMICTB)» mepen-
0auae BUSBIEHHS MICI IHOTO (DEHOMEHa y CHCTeMi 3aralbHOKYIbTypHOTo OyTTs. IlpaBo BHCTymae
00’EKTUBHOIO PEAJILHICTIO, & Cy0’€KTHBHA PEaKIlis Ha MPaBo i € MpaBoCBioMicTiO [9, ¢. 247]. AkTyaib-
HOIO € 1yMKa A. bepexHoBa, KUl BBaXae, 110 (POPMYBaHHS MIPABOCBIIOMOCTI € MPOLECOM MOBUIBHUM
1 He 3aBXIU MPSMOIHIHHIM — BiJ] IPOCTOTO O CKIATHOTO. BUeHMil BBaXkae, M0 MPaBO BIUIMBAE HA
MPaBOCBIIOMICTb Yepe3 HOpMaTUBHO-NIPaBoBi aktH [ 10, c. 240].

BaxxnueuMm € 6adeHHs popMyBaHHS MpaBOCBimoMocTi, o0rpyHToBane 1. HoBroponameswum, sikuii BBa-
JKaB, 10 MPH JIOCITIKEHH] (POpMyBaHHS MTPABOCBIIOMOCTI BUBYCHHSI IIPaBa 1 MPaBOCBIIOMOCTI TOBUHHO
BiI0OyBaTUCS Y HOPMAaTUBHO-eTHYHHUX Mexax [11, c. 302].

BaxmBoI0 y TEOPETUUHOMY acIeKTi i 3HAYHO PO3IIUPEHOI0 € Touka 30py l. lnpina momo po3ymin-
Hs1 GOpMyBaHHS IPABOCBIIOMOCTI Ta poJi npasa y HboMy [12, ¢. 147]. Buznauaiouu mpaBoCBiIOMICTb,
YUICHHH HAroJIONIye Ha i1 CYTHICHUX XapaKTePUCTHKAX:

a) TPpaBOCBIJIOMICTh IPUTaMaHHa JIOJKHI 1 popMyeThcs Ha piBHI pediekcy i IHCTHHKTY 3aJJ0BIO J10
BUHHUKHEHHS IPaBOBUX (OPM: 3aKOHY 1 3BHUAl0, TO3UTUBHOIO TIPaBa;

0) MPaBOCBIIOMICTh BHCTYIIAE SIK IEPEKOHAHHSI y CIIPABEIIMBOCTI (PIBHICTD y HAJICKHOMY);

B) IPAaBOCBIIOMICTb SIK CIIPABEAJIMBICTh € OCHOBOIO 3aKOHY, 3BUYAI0;

T') TIPaBOCBIOMICTh KEPYETHCS PETYNATUBHOIO (YHKIIEI0O, BHU3HAYAIOUM TPABOBY iSIBHICTD
[12,c. 211].
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[Hmmii mornsix Ha ponb TpaBa y GopMyBaHHI MTPABOCBIIOMOCTI TONATAE Y BU3HAHHI CyMEePeyHOCTI
MIX ITPABOM Ta MPABOCBIIOMICTIO, aJIKE B3a€EMO3B’ 130K MIXK IPABOM 1 ITPABOCBIJIOMICTIO HE O3HAYAE, II10
el 3B’430K € piBHUM, 0e3KOH(IIKTHUM. BUMOTH CBIiIOMOCTI 1 MpaBa He 3aBXKIU Y3TOKYIOTHCS, a He-
PiAKO I MPOTHCTOATH OIHE OJHOMY 1, TAKUM YMHOM, MK TIPABOM 1 IPABOCBIZIOMICTIO MOXYTbh BUHHKATH
i yacTO BUHHMKAIOTh KOJi3ii, po30iKHOCTI, cynepeyHocTi. [loeJHaHHS IOPHUINYHOTO Ta TyXOBHOTO, 1HTe-
JICKTYaJIbHOTO, 1110 MPUTAMAaHHO CBIJIOMOCTI, € Tipobaemoto [13, ¢. 88].

VY cyyacHiil nitepaTypi BU3HAu€HI NPUYMHH CYNEPEUYHOCTEH MK MPaBOM 1 MPaBOCBIIOMICTIO, JI0
SKHUX HaJIeKaTh: 1) pi3HI METOIU PETYJISILii TOBEAIHKN cy0 €KTiB; 2) pi3Hi KpUTEpii 1 MIX0AU 10 OLIHKH
X MOBEIIHKH; 3) CKIQAHICTh 1 CyNepewInBiCTh CUTYALliH; 4) pI3HOMAHITHICTh CUTYalil, [0 BAHUKAIOTh
[14, c. 200].

B. Po3iH BHOKpemIIIo€ Taki pUCH TPaBOII3HAHHSA: a) BOJIOJIE CHEUU(IKOI NPaBOBOI iCTHHHU;
0) moB’s3aHe 3 Mpo0IeMOr0 PO30IKHOCTI MpaBa i 3aKOHY; B) € KPUTEPIEM JTOCTOBIPHOCTI Ha iCTHHY
il epeKTHBHICTB; T) OCOOIMBOCTSIMHU 00’ €KTa, SIKHI CTBOPIOETHCS Y TPOIieci, a00 po3yMiHHS O/l Ha-
BKOJIMIIIHLOTO CBiTy [15 c. 14].

TakuM 4YMHOM, POJIb TpaBOIi3HAHHA y (GopMyBaHHI NMPodeciiiHOT MPaBOCBIAOMOCTI Cyi MOJSTAE
y 31iHCHEHH] BIUTMBY Ha podeciiiHy MpaBOCBiAOMICTb, OCKIIBKH € HAHBayKIJIMBIIIAM JIKepesoM ii Gpop-
MYBaHHSI, IEPETBOPEHHS 1 PO3BUTKY. AJI€ K 3MICT, HAMPSIMOK IIbOTO BIUIMBY HE OJHO3HAYHI U 3a1eKaTh
BiJl SIKOCTi 3aKOHOJABCTBA, HOTO BIAMOBIAHOCTI peaibHUM TMoTpedaM. DopmMyBaHHS MPaBOCBIAOMOCTI
BiZIOyBa€ThCSI TAKOXK 1 HUISIXOM MPaBOBOTO BIUIMBY Ha CBiZOMIcTh ocoOu. [IpaBoBmii BIUIMB Mae Taki
¢dopmu: iHdopMmalifiHa Jis paBa, Opi€HTAIIHHUN BILTUB MpaBa i HOTO CHEIiaIbHO-IOPUINYHHN BIUIUB
[16, c. 8].

BucnoBku. TakuM ynHOM, Ha Hamy OYMKY, (eHOMEHH «IpaBO» 1 «IIPaBOCBIIOMICTB» € B3a€EMO-
MoB’si3aHUMHU. BOHM iCHYIOTH 1 PO3BHUBAIOTHCS Pa30M, B3a€MHO MIATPHUMYIOUH 1 JOMOBHIOIOYH OJIUH
OJIHOTO Yepe3 mpaBomizHaHHs. [IpaBomizHanHs, 31 cBOT0 00Ky, MICTHTB y CO01 1 polec BIUIMBY TpaBa
Ha npogeciiiHy MpaBoCBiOMICTh CyAi. Po3kpuBaroun CyTHICTb MOHATTS MPaBOMi3HAHHS MOXIIUBO TO-
BOPUTH NPO HEBUANMHUH, ajie B3a€EMHHUH 3B 30K MiXK IPAaBOM i 000010, Jie, 3 01HOT0 OOKY, TPaBO BILIU-
Ba€ Ha 0co0y, fKa € HOro 00’€KTOM, a 3 PYroro — ocoda crpuiMae i msHae el BIJIMB MpaBa.

BoaHouac npaBocBiJOMICTb i TpaBO MarOTh aBTOHOMHHH XapakTep. Tak, BOHH YiTKO pO3Pi3HSAIOTHCS
3a CBOIMH CYTHICHO-3MICTOBUMH O3HAKaMH, 3aBJASKH KM BOHU BHOKPEMIIIOIOTHCS 3 yCi€l MHOKHUHH
MPaBOBHX SBHII. [3 MUX MO3UIIH MPaBO 3aBXKIU € 00 €KTHBHUM, PEaNTbHUM, IHCTUTYLIHUM yTBOPEH-
HSIM, 3MICT SIKOTO CTaHOBHTH CHCTEMa 3arajibHO000B’SI3KOBHX, (POPMAJIbHO BU3HAYEHUX HOPM 1 MPHH-
[UITIB, BTUICHUX Y BiAMOBiAHUX (opMmax (mkepen) mpasa. [IpaBocBioMICTh 3aBKAM € Cy0’€KTHBHUM
SIBUIIEM, 3MICT SIKOTO CTaHOBJISITH: NIPABOBI 1/1€1, TOHATTS; ySIBICHHS 0COOM PO MUHYJIE, YHHHE 9n Oa-
JKaHe TMpaBo; cy0’ €KTHBHE CTaBJICHHS A0 iCHYIOUOTO MpaBa SIK ()eHOMEHa CYCIIIBHOTO JKUTTS; MacoBi
EMOIIilHI peakIlii Ha PaBo, Ha BYMHKH JFOJICH.
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booposnux C. B. IIpaBo Ta npaBocBiIoMicTh: B3aeMo3aJIe:KHICTh

JlocmipKeHO OCHOBHI ACTIEKTH B3a€MO3aJIC)KHOCTI MpaBa Ta MPaBOCBiIOMOCTI. 3’ COBAHO ICHYIOY1 TOUKH 30py BYE-
HUX Ha JOCJIIKyBaHy NpobiaeMy. BuokpemiieHO CHisbHI, BIIMIHHI pUCH IpaBa 1 IPaBOCBiAOMOCTI, iX CyNEepPEeYHOCTI.
ITpoananizoBaHO poJIb NPaBOMi3HAHHS A1 GOPMYBaHHS [IPABOCBIIOMOCTI.

Knrouosi cnosa: npaBo, IpaBOTi3HAHHS, IPABOCBIIOMICTb, IpodeciiiHa MPaBOCBiIOMICTh, TPOTUPIYYSL.

Bobrovnik S. Law and legal awareness: interdependence

The main aspects of the interdependence of law and legal consciousness are investigated. The existing points of
view of scientists on the investigated problem are found out. The common, distinctive features of law and legal con-
sciousness, their contradictions are singled out. The role of jurisprudence for the formation of legal consciousness is
analyzed.

Formulation of the problem. The process of regulatory influence of law depends on many factors. Some of them
are objective in nature and are associated with social, political, economic, ideological processes, not depending on
the will and desire of specific subjects. Others have a subjective significance, since they are dependent on the con-
sciousness and level of the legal culture of the subject. Of particular significance for law is the legal consciousness,
because it is she who has successfully evaluated G.V.F. Hegel is a means of assessing the law and enforcing the law
that is the product of human activity. The urgency of the analysis of the interaction of law and justice is to establish
the main aspects and ways of influencing the right to legal consciousness of the subjects of social relations, as well as
the reciprocal influence of legal awareness on the process of law-making, law enforcement, law enforcement and the
restoration of rights.

Degree of research of the problem. In contemporary scientific literature, the issue of the integrated study of the role
of legal knowledge in the formation of legal awareness is paid insignificant attention. Existing scientific publications
emphasize the characterization of law or the very phenomenon of legal consciousness through its conceptual and struc-
tural aspects. Ideas that are substantiated by P. Baranov, 1. Zelenko, V. Ilyin, V. Korobka, O. Lukashova, M. Matusov,
P. Novgorodtsev, M. Reisner

S. Slika, V. Temchenko, V. Farber on the legal and philosophical understanding of law and justice on the categori-
cal level. Some aspects of the interaction of law and justice are researched in the works T. Demchenko, E. Zhukov,
O. Petrishina, S. Hopts Without diminishing the significance of the ideas of our scientists, we still need to note the
absence of special scientific works, the purpose of which would be to analyze the interaction and interaction of law
and legal consciousness.

The purpose of the article is a theoretical and legal analysis of mutual influence and interdependence of law and
legal consciousness.

The problem of legal consciousness arose with the appearance of the very phenomenon of law in its formal legal
sense. Proceeding from this, the phenomenon of legal consciousness in legal science is considered in two aspects: 1) as
a specific process of knowledge of law, its essence; substantiation of the leading principles and features; 2) as a result
of cognitive activity, knowledge of the right obtained through cognition.

A broad approach involves both aspects and assumes that legal awareness is a process of awareness and application
of law; separate elements of cognitive-legal activity (the perception of legal phenomena, the idea of legal phenomena
and law in general, the concept of law), as well as the totality (or system) of interpreted legal knowledge obtained as
a result of cognitive-legal activity.

Separate characteristics require the idea of the primacy of law in relation to legal consciousness. This theory is based
on two ideas. First, the inclusion in the legal consciousness of a set of rational-sensory representations and knowledge of
the existence of legal reality. And, secondly, the introduction to the content of the legal consciousness of the objective
basis, which is the result of reflecting the legal reality of the mind as a peacemaking phenomenon.

Thus, in our opinion, the phenomenon of «right» and «legal consciousness» are interrelated. They exist and de-
velop together, mutually supporting and complementing each other through legal knowledge. Legal recognition, in
turn, includes the process of influencing the right to a judge’s professional legal consciousness. Revealing the essence
of the concept of legal knowledge, one can speak of an invisible, but a reciprocal link between the right and the person,
where, on the one hand, the right affects the person acting on its object, and on the other — the person perceives and
recognizes this influence of law.

Thus, the role of legal knowledge in shaping the professional justice of a judge is to exercise influence on profes-
sional legal consciousness, since it is the most important source of its formation, transformation and development. But
the content, the direction of this influence is not clear and depends on the quality of legislation, its compliance with real
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AOOKTPUHATNBHI NiAXoAuU TA BUMIPU

needs. Formation of legal consciousness also occurs through the legal influence on the consciousness of the person.
Legal influence has the following forms: information action law, the orientation of the influence of law and its special
legal effect.

Key words: law, jurisprudence, legal consciousness, professional legal consciousness, contradictions.
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HE ITPABO CHJIH, A CUIA TIPABA
(PETYJIATUBHA ®YHKIIIS IIPABA TPAHC®OPMAIIIHOI'O IEPIO/Y)

MocranoBka npodaemu. Hanpukinmi XX — Ha mouaTky XXI CT. yKpaiHChKe CyCIIBCTBO CTallo Ha
IUIAX paJUKaTFHUX 3MiH, MOJIEPHI3aIlii BCIX aCIIEKTiB KHUTTS COIIyMY.

3acajgHu4i 3MiHU TOpKHYIHCS 1 cepu npaBa. CydacHHid eTar po3BUTKY YKpaiHCBHKOI JepKaBH Ta
CYCIUIBCTBA, SIKIIO KOPOTKO, TO MOKHA OXapaKTEPU3yBaTH SIK TpaHCHOPMALIHHHMN, Ui SIKOTO MPHUTa-
MaHHUM € [IParHeHHs po30yyBaTH IIPaBOBY JEPKaBy, IPOMAJSHCHKE CyCIUIbCTBO Ta €(PEKTUBHUM Me-
XaHi3M IPaBOBOTO 3a0e3MeUeHHS NpaB i cBOOO JIIOJMHU Ta TPOMaISTHUHA.

AmHaJii3 ocTaHHIX J0CTiIzKeHb Ta myOJikaniii. TeopeTnuHUM pobiieMaM peaiszariii mpas i cBoOOx
JIIO/IMHY Ta TPOMAJITHUHA B YMOBAX COLIaJIbHO-IPABOBOTO PO3BUTKY MPUCBATHIHN cBoi mpami 0. [lem-
mrydenko, H. Onimenxko, [1. Pabinosuy, O. 3aituyk, C. booposruk, O. boriniu, B. Baceupkwuii, B. byT-
keBud, 0. FOmuk Ta iH. @akTopyu Ta yMOBH (YHKIIIOHYBaHHS 1 3a0€3MeUeHHs IpaB Ta CBOOO/T IO JUHH
nociipkyBanm H. TTapxomenko, O. Anppiiiko, I'. Kukots, B. Cipenko, [1. Kynmunuy, JI. MakapeHko,
€. Ky6xko, B. Iloropinko, B. Koneitunkos, I1. Cremrok, @. Jlucenkos, O. batanos, €. bi1o3p0poB Ta iH.
Ha BuBUYECHHS perynaTUBHOI (YHKLIT IpaBa MOCTIHKEHHS QyHIaMEHTAIBHUX 3acajl IPaBOBOTO BHUXO-
BaHHsI, BA3HAYCHHS IOHATIHHUX KOHCTPYKTIB, 3’sICYBaHHS IPAaBOBOTO BUXOBAHHS SIK 0a30BOT0 YMHHHUKA
JIep’KaBOTBOPUOTO Tpolecy B YKpaiHi 3BepHynn yBary B. Oxcamuthuii, O. Ilerpummn, A. ['eTbMman,
B. Tauiii, b. Anapycumumn, C. MakcuMoB Ta iH.

MeTo10 cTaTTi € PO3KPUTTS PO 1 MICIIS TIpaBa B Cy4aCHOMY YKPaiHCHKOMY CYCITITBCTBI, SIKE € PO3-
0ajaHCOBaHUM; 3BEPHYTH YBary Ha Ti MEXaHi3MH, sIKi TIOBUHHI 3a0€31EUNTH CYCIIUIbHY PiBHOBAry iHTe-
peciB pi3HUX COLiaAILHUX IPYI, OKPEMOT0 IPOMA/STHUHA, JIEPXKABH 1 3arajioM CyCHUIbCTBA. ABTOPH BU-
CJIOBIIIOIOTH JIyMKY TIPO Te€, 1[0 B YMOBax TpaHc(HOpMaIiiHOTO CYCHIILCTBA MTPABOBA CUCTEMA JICPIKaBH
Jli€ 32 CBOIMH BJIACHUMU 3aKOHOMIPHOCTSIMH, ITiJIAF0YMCH SK BHYTPIIIHIM, TaK i 30BHIIIHIM BILTUBAM.

OcHoBHI pe3yabTaTu AocaigxeHHs. 3araapHi QyHKII i MeTa mpaBa goOpe Bimomi. Teopis mpa-
Ba, (hirocodis mpaBa TOBOPSATH NPO CHPSMYBaHHS NpaBa Ha cTabibHE (YHKIIOHYBAaHHS CYyCIIiIbCTBA,
3a0e3MevYeHHs JIOSAM TiTHUX YMOB JKUTTS. BkasaHi i nUISIXM JOCATHEHHS O3HAYEHOI METH, 30Kpema,
CTBOpEHHS odiliiHoi cucteMu npumycy. [lopyuryroun 3araqbHONPUIHATI paBUia CIIBXKUTTSI, JIIOIH
MOJKYTb ITiJ/IABATUCS TIOKAPAHHSIM (CaHKI[iSIM).

Hpyra mera nipaBa — 3abe3meueHHs] YMOB /ISl IPUBATHOI iSTIBHOCTI JIFO/IEH, KOJIK Aep KaBa CTae€ ra-
pPaHTOM JOTPUMAaHH BiNOBIAHUX 3aKOHIB. Tpere — 30008’ s13aHHS PO3B’A3aTH CYNEPEUKH 100 CaMOT0
TIyMadeHHS 3aKOHY 1 (pakTiB HOTo MopymieHHs. Y oMY pa3i 3aKOH BUCTYTIA€ HE JIWIIE Y BUTJISL T10-
rpo3H, a i 00ILSHKY, FapaHTii 3aXUCTy 1HTEpeCiB TtoeH. |, HapelTi, 4eTBEpPTOI0 METOIO MpaBa € BU3HA-
4YeHHs (DOpMU (CHCTEMU) yIIPABIiHHS.
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