Illymak 1. /]. MeToa anaJjii3y B I0OpMIAHYHIl TexHimi

Ileguenko A. €., Kyoin C. B. Ictopuko-npaBoBHii aHaJ1i3 f:kepeJ npaBa Ykpaincbkoi Hapoanoi Pecny0iiku
(1917-1918 pp.)

V crarTi JOCHiPKEHO cUcTeEMY JpKepel paBa Ykpaincbkoi HaponHoi Pecry0Omiku, BUSIBICHO 1X 3MICT, poJib 1 3Ha-
YEHHS y MpOolieci BCTAHOBJICHHS IPaBOLOPSIKY y JepkaBi. 3’sCOBaHO, IO 0 CUCTeMHU Jukepend mpasa YHP moxHa
BiJIHECTH HOPMATUBHO-TIPABOBI aKTH, MPABOBI 3BHYAi; HOPMATUBHY (YHKIIIFO Majia TAKOX MPaBOCBIIOMiCcTh. BcTaHOB-
JICHO, III0 OCHOBHMM JKEpPEJIOM IIpaBa Oy/in HOPMaTHBHO-IPaBOBi akTH. JloBeeHO, 1110 MPaBo NpUIIMaTH 3aKOHU MaB
JIMIIE €JMHUN OpraH 3aKOHOJAaBYOi BiIaau — Ykpaincbka [{eHTpanbHa Pana, a mij3akoHHI akTH Majiu MPaBo BHIABATH
OpraHu BUKOHABUO BIaJM I OPraHH MiCIIEBOTO CaMOBPSIyBaHH. 3’sICOBaHO, 0 Ha TepuTopii YHP Bu3HaBanace mis
THX HOPMATHBHO-TIPABOBHX aKTIB KOJMIIHBOT Pocilickkoi iMriepii Ta TumyacoBoro ypsiiy, siki He Oynu ckacoBani YI[P
i HE CyNepeyrsii YHHHOMY 3aKOHOAAaBCTBY. OOIPYHTOBAaHO MOJOKEHHS, 1110 YHHHUME B Y HP Oynu npaBoBi 3Buuai, ski
Bi10Opaskasy y mpaBoOTBOPYiil chepi HAPOIHY MPABOCBIIOMICTD 1 BIATBOPIOBAIKCS Y 36MEJIbHOMY, CIMEHHO-IILTIOOHO-
My, CIIaJIKOBOMY 3aKOHOJIaBCTBI. BcTaHOBIIEHO, 1110 Y cdepi MpaBo3acTOCyBaHHS JuKepeinaMu mpasa Oyiu npodeciiina
MPaBOCBIIOMICTb CY/IIiB 1 IPABOCBIIOMICTh HACEJICHHS, @ OCTAHHS BUSBIISIIACS IiJ] YaC TPOMAJICHKOTO CYJOYMHCTBA,
sike OyJI0 CIIpSIMOBaHE Ha peai3amilo HOpM 3BUYA€EBOTO MPaBa.

Kurwouosi crosa: Ykpainceka Haponna PecnyOmika, kepena mpaBa, iCTOpUYHO-TIPABOBHI aHaIi3, HOPMATHBHO-
MpaBOBi aKTH, 3aKOHH, NPABOBI 3BUYal, IPABOCBIAOMICTb.

Shevchenko A., Kudin S. Historical and legal analysis of sources of law of the Ukrainian People’s Republic
(1917-1918)

In article the system of sources of the law during existence of the Ukrainian People’s Republic is considered, its
contents, a role and value in the course of establishment of law and order in the state are revealed. It is established that
in the system of sources of the law of the period of existence of the Ukrainian People’s Republic it is possible to carry
normative legal acts and legal customs; also the sense of justice had legal consciousness.

It is established that normative legal acts (laws and bylaws) were the main source of the law. It is established that
during the studied period III and IV Universals of the Central Rada and the Constitution of the Ukrainian People’s
Republic of April 29, 1918 were the main acts. It is established that rule-making activity has been concentrated in the
sphere of the constitutional, land, labor, criminal legislation, the attention to standard ensuring functioning of a financial
system of the Ukrainian People’s Republic was paid.

It is proved that only one regulatory authority — the Central Rada had the right to adopt laws, and bylaws had the
right to give executive authorities and local governments. It is established that in the territory of the Ukrainian People’s
Republic operation of those normative legal acts of the former Russian Empire and Provisional government which
haven’t been cancelled by the Central Rada admitted and didn’t contradict the current legislation. It is revealed that such
normative legal acts were acting in the sphere of the labor, civil, criminal, procedural legislation. Situation is proved
that acting in the Ukrainian People’s Republic were legal customs which reflected national sense of justice in the law-
making sphere and were reproduced in the land, family and marriage, hereditary legislation. It is proved that, though in
the mediated form, but nevertheless the Central Rada has proclaimed force of some norms of common law. It is estab-
lished that in the sphere of law enforcement the professional legal consciousness of judges and legal consciousness of
the population were sources of law. It is proved that for the Ukrainian People’s Republic existence of professionalism of
legal consciousness of the judicial case was inherent, and judges preferred the legislation. It is revealed that such form
of legal consciousness reflected the principles of legality and justice in activity of the courts. It is established that for
ensuring fair trial the Central Rada has established the rule that legal proceedings in the Ukrainian People’s Republic
have to be based on «legal concepts of the people», but not on revolutionary legal consciousness. It is revealed that the
weakness of state mechanism, incompleteness of judicial reform in the Ukrainian People’s Republic, in a significant
amount of cases — inefficiency of activity of state governing bodies on places, have caused requirement in the population
to implementation of public legal proceedings in the course of which the legal consciousness of the population found
the expression. It is proved that public legal proceedings have been directed to realization of norms of common law.

Key words: Ukrainian People’s Republic, law sources, historical and legal analysis, normative legal acts, laws, legal
customs, legal consciousness.
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METO/ AHAJII3Y B IOPUUYHIN TEXHILI

IlocTtanoBka npodjaeMu. [IutanHs FOPUINIHOT TEXHIKH € OJHUMH 3 HAMBKIUBIIINX IS FOPUIAY-
Hoi Hayku. IOpuanyHa TexHiKa CIPHUSIE HE TUIbKA aBTOHOMI3aIlil KOHKPETHUX NPAaBOBUX Taly3eil, a i
iX iHTeTparlii, o BU3HAYAETHCS MOTPEOAMH PO3BUTKY KOHIICTIIIH TEOPETUIHOTO TPaBO3HABCTBA, HOTO
iHTerpamii y €BponeichbKuid 1OCTiTHUIBKHINA TPOCTIp.
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JlocsiTHEeHHS JIOICTBA B Taly31 TEXHIKM 1 TEXHOJIOTiH Oe3mocepelHbO MO3HAYAI0THCS HA PO3BUTKOBI
IOPUINYHOI HAYKH Ta CUCTEMH TIpaBa. Y JOCKOHAJICHI TEXHIUHI Ta TEXHOJIOTIYHI IPHIOMH i 3ac00U sIKic-
HO BIUTMBAIOTh HA PO3POOKY, NPUHHSTTS, BUKJIAJ BiAMIOBIIHUX HOPMATUBHO-TIPABOBUX aKTiB Ta 1HIIMX
IOPUIMYHMX JOKYMEHTiB. FOpuandHa TexHika Ta I0puAnYHI TEXHOJIOTii 3yMOBJIIOIOTE O/1HA OJHY 1 MAIOTh
CIUTBHY TIPUPOAY.

Hanro mBuIKi TeMIy CTBOPEHHS YKPalHCHKOTO 3aKOHOJABCTBA 0€3 ypaxyBaHHs IPUHOMIB Ta 3aco-
01B IOpPUINIHOI TEXHIKH CIIPUINHIUIA PUHHATTS BEIUKOI KiTbKOCTI HEOOIyMaHHX, FOPUIUIHO HEsKiC-
HUX Ta JIOTIYHO HECTPYKTYPOBAHUX HOPMATHBHO-IIPABOBUX AKTiB, IO MPH MOJAIBIIOMY iX 3aCTOCYBaH-
Hi ITPU3BENO JI0 YUCIIEHHUX ITOMUIIOK, KOJIi3ii Ta MPOTHUPIY y PEeryJItOBaHHI CyCIUTLHUX BIJIHOCHH, ITPH
BHpIIIEHH] KOHKPETHUX KUTTEBUX OOCTaBUH.

Po3BUTOK FOpUAMYHOT TEXHIKHM 3yMOBIICHHH ii B3a€MOJIIEI0 3 JIOTIKOF0, (DIJIOJIOTIEI0, TEPMEHEBTHKOIO.
Y HayKoOBiif JTiTepaTypi J0 MeperiKy AUCIHILIIH, B3aEMOIIOB’ I3aHUX 13 IOPUANYHOIO TEXHIKOIO, 3apaxo-
BYIOTH TaKOX MIPAKCEOJIOTiI0, KiOepHETHUKY Ta iH.

BonoginHas TeXHIKO-IOPUANYHUM 1IHCTPYMEHTApieM, 30KpeMa METOJOM aHalli3y — HaWBaKIIWBIIITHIA
KOMITOHEHT BUCOKOSIKICHOT IiAroTOBKH (haxiBiiB y cdepi opuctpyaeHiii. FOpucTiB, siKi BOJIOAIIOTH Me-
TOJIOM aHalli3y, noTpedyIoTh Y BCiX cdepax opuaudHoi gisuibHOCTi. Ha skanp, y cyyacHiit YkpaiHi Bia-
cyTHS TipodeciifHa IIKoJIa IOPUINTHOI aHATITHKY, icCHY€E nedinuT mpodeciiftHunX aHaTiTHKIB MpaBa.

AHaJni3 ocTaHHiX gocaikenb Ta myduaikauiii. IOpunnuny TexHiky pi3HOOIYHO BUBYAIOTH YKpaiH-
cbKi criemiarnicTa, 30kpema K. Bommaka, b. Jlanesuy, O. [[3t00enKo, JI. JIynp, O. Mypammms, [. Oaumnryx,
JI. Ilpurapa, I1. Pabinosuy, B. Punmtok, O. CkakyH Ta iHIII, a TaKoK 3apyOixHi gocmigauku B. Bapa-
HOB, P. bepxxepon, M. JlaBunosa, FO. Tuxomupos, [I. Uyxsiues Ta iH.

Oxpemi acrekTH 3aCTOCYBaHHA METOY aHali3y B IOPHIMYHIA TEXHIII OTPUMAIN CBOE BHPAKEHHS
y po3po0ILi TEOPETUYHUX 1 MPHUKIAJAHUX MPOOJIEM IBOTO SBHUILA, OPIEHTOBAHMX HA CTBOPEHHS BIOPSII-
KOBaHOI CHCTEMH 3ac00iB, CITOCO0IB 1 METOIMKH IOPHANYHOI TEXHIKH, 30KpeMa y mparsax H. Brmacenko,
O. Ianroka, B. Icakora, B. Kasumipuyka, B. Kapramosa, . Onumyka, 0. Tuxomuposa, B. Cupux,
T. Xabpiesoi, P. UepHoOens Ta iH.

Meta cTaTTi — PO3KPUTH OCHOBHI 3aca/i TEOpii Ta MPaKTHKH 3aCTOCYBAHHS METOJly aHaJli3y B IOpH-
IVYHINA TEXHII.

OcHOBHI pe3yJbTaTu a0caigxkenHs. IOpuanaHa TeXHiKa MOEIHYE 3arajJbHy TEOpIi€lo MpaBa Ta Ta-
JIy3eBl JIMCIUIUIIHU: [IUBLIBHE, KPUMIiHAJIbHE, aJIMiHICTPaTUBHE, MIXKHAPO/IHE ITPaBo Ta iH. ['any3eBi Ha-
VKU HEe OOMEXYIOThCSI TUMU NMPAaKTHUYHUMH PEKOMEHMAALISIMH, SKi po3po0IIsie Uil HUX Teopis mpasa.
3pemToro, 3araibHa Teopis MpaBa Ha koMY erami cebe Bxke Buuepnana. [Ipodeciitni mpuiiomu 1 3a-
co0M JIOMOBHIOIOTh, KOHKPETU3YIOTh, PO3BUBAIOTH IOJIOKEHHS IOPUANYHOT TEXHIKH, HAIIOBHIOIOTH iX
KOHKPETHHUM MPAKTUIHAM 3MicTOM. [IpHKIaioM MOXKYTh CITyTyBaTH TEXHIKa YKIIQJIEHHS JOTOBOPY, TEX-
HiKa BeJICHHS CYJJOBOTO 3aciiaHHs, TeXHiKa KBai(ikamii 3mounHy. bararo 3aco0iB I0pUIMYHOT TEXHIKH
BHUBYAIOTHCS Y MEXaxX TPYIOBOTO Ta CIMEHHOTO IpaBa — KOHCTPYKIIil, (hiKIii, mpe3yMMIlii, IperoIuIlii.

3MiCT IOpUIMYHOI TEXHIKA OPraHiYHO TIOB’sI3aHUH 13 CYTHICTIO Ta O3HAKaMH CaMoro Ipasa, 10 BHU-
HUKAE y 3B’s3KYy 3 oro QyHKIIOHYBaHHSM. 3aBSIKM HArPOMaDKEHHIO IPAKTHYHOTO JOCBIAY IOpHINYHA
TEXHiKa TIepepoCcTae B TEOPETUYHE 3HAHHS PO HUIAXH, CIIOCOOM Ta 3aco0M peasnisamii mpaBa B mporeci
301HCHEHHSI FOPUIMYHO 3HAYYIIOl AiSTIBHOCTI.

3a cBoiM Oe3mocepeHIM 3MICTOM METOJI aHaITi3y SBIISIE COOO0IO TIEBHY CYKYITHICTD TPUHOMIB, CTIOCO-
01B mi3HaHHS 00’ €KTa 1 IPeAMETa FOPUIUIHOT TEXHIKH, 3MICT SIKUX CTAHOBUTDH HAO1p MPaBUII, IPUHIIMITIB,
3HaHHA 1 TBOpYE 3aCTOCYBAaHHS MPUHOMIB, CIIOCOOIB HAyKOBOT'O MMi3HAHHS Y BUBUEHHI ITpaBa Ta iHIINX
SIBUI 1 TIPOLIECIB 3HAYHOIO MIPOIO TOJIETIIYE HUISX 10 00’ €KTHBHO-ICTHHHUX 3HaHb, oOepirae Bij mo-
MUJIOK.

CTpyKTypHO-aHTITHIHUHN TIAXI] 10 BUBUCHHS MMpaBa MPHUITYCKAE 3’ ICYBaHHS CTPYKTYPHUX EJIeMEH-
TiB Ta 0COOJIMBOCTEH IHCTUTYTIB MpaBa abo JepiKaBH, a B ISSIKUX BUIAAKaX — CBOEPIAHOCTI MOMITHUHIX
CHCTEM B iX CMHXPOHHOMY a00 HiaxpoHHOMY BuMipax. Hackinbku mpaBo BUpakeHE OCOOJIMBOIO Cy-
KYIHICTIO COILIaJIbHUX 1HCTUTYTIB, HACTIIBKU MIPUUOMH CTPYKTYPHOI'O aHaJi3y (CTPYKTYPHO-PYHKIIIO-
HaJIbHUH, CTPYKTYPHO-THIIOJIOTIYHUH, CTPYKTYpPHO-CUCTEMHHI) 3aCTOCOBYIOTHCSI B TEOPETUYHOMY Ta
ICTOpHYHOMY aHaJIi3i opraHizariii, TUTOJOTii Ta QYHKIIOHYBaHHI TPABOBUX 1HCTUTYTIB, Taly3ei mpasa,
YCTaHOB AEPKaBHOI BIaH, peXKUMIB IpaBiiHHs Towpo [ 1, c. 32].
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B acnexTi BUKJIaJeHOTO MpocTilie Oye po3risiiaTH IOPUANYHY TEXHIKY K SIBHIIE, 10 CTOCYETHCS
¢dbopmu Ta cTpykTypH B mpaBi. Takuid miaxin copMmyBaBcs y KpaiHaX poMaHO-T€pPMAHCHKOI CHCTEMHU
npaBa Ha Mexi XIX—XX CcT. y KOHTEKCTI PO3BHTKY JOKTPUHH IOPHIUYHOTO TIO3UTUBI3MY, SIKUH BOa-
4aB poJib IPAaBOBOI HAYKH JIUIIE Yy (OPMaTIbHO-IOPUANYHOMY aHali3i npasa, po3risaas GopMy npasa,
B1JIMEKOBYIOUHUCH BiJ HOT0 3MiCTy. €1HICTh (hOpPMH 1 3MICTY B MpaBi A€ MiICTaBU CTBEPKYBATH, 10
IOPUIMYHA TEXHIKa MEBHUM YHHOM BIUIMBA€ HE TUIbKM Ha (OPMYJIIOBAaHHS, a i Ha MOIIYK HOro mpa-
BOBOTO 3MicTy. Tomy 3aBIaHHS IOPUINYHOI HAYKH — PO3KPUTH TEHIESHIIIT 1 MEXi BIUTUBY IOPUAMIHOL
TexHiku [2].

VY kpaiHax poMaHO-IT€pMaHCHKOI CUCTEMH MTPaBa MOHSTTS IOPUANYHOI TEXHIKH 3araJlbHOBU3HAHE, ajie
Ma€ HEOJHAKOBHH 3MiCT. 3aXiTHOEBPOIEHCHKI aBTOPH BUCIOBIIIOIOTE Pi3HI MOTISAN MIOA0 11boro. OaHi
3 HUX BBaXalOTh, 0 cepa IOPUINIHOI TEXHIKH — 1€ TIPaBOTBOPYICTh 1 CYJJOYMHCTBO, JI¢ HOPMH, BU-
poObJieHi HayKOT0, MalOTh CBOE TIYMAdeHHS 1 3aCTOCYBaHHS. [Ipyra rpyma aBTopiB po3Tisaaac IOPUIHTHY
TEXHIKY, 3 OIHOTO OOKY, SIK 1HTEJIEKTyalbHUI Pi3HOBUJ MPABOTBOPUOCTI, SIK PO3BUTOK KOHLEIIIIMH, 3a-
BJISIKH SIKUM IIPaBO HEMHMHYUE HaOyBa€ HayKOBOTO BUPAXKEHHS; a 3 APYTOro — sIK Oyab-sKy poOOTy 1110110
JIOTIYHOT CUCTEMAaTH3allii HOPM IIpaBa, 110 3/1HCHIOETHCS CIIIBHUMHU 3yCHUIUISIMU JOKTPUHH Ta CYJI0BOT
MPaKTHKH.

Bapro 3a3HauuTH, 1110 METOAM IOPUIMYHOI TEXHIKM OXOIUIIOIOTH BC1 HAYKOBI METOIHU, BUKOPUCTO-
BYBaHI 3arajbHOIO TEOPi€lo TpaBa, K 3arajbHi (aHai3, CUHTE3, Kiacu(ikalis TOIo), TaK 1 MpUBaTHI
(hopMaTBEHO-FOPUINIHUH, TOPIBHAILHO-TTPABOBHIA).

Meton aHami3y rnepeadayae yMOBHUH MO JIEPKaBHO-IIPABOBUX SIBUILl HA OKPEMi YaCTHUHH, BU/Ii-
JICHHSl Y HHMX TOJIOBHHUX a00 iCTOTHHX PHC, HA OCHOBI YOT0 BUPOOJISIETHCS SKECh MPABHIO IOPUAMYHOT
TexHiku. Hampukian, aHami3 KpuMiHaJIbHO-TIPABOBUX 3a00pOH /1a€ MOJIMBICTh BH3HAYWUTH IIOCH 3a-
rajbHe, BIACTHBE M yciM (HasBHICTb BUHH, BiK 0Ci0, sIKi Hopymwin 3aboponu, Tomo) [1, c. 35].

3B’s130K MMpaBa i aHAMTHKU oueBUIHUH. CIipoOa OCMHCIICHHS POJIi aHATITHYHOTO MUCJICHHS B ITPaBi
Mpr3Besa JO BUHUKHEHHS OJJHOTO 3 BILTMBOBUX HATIPSMIB IOPUAMYHOT TYMKH — aHATITUYHOI IOPUCIIPY-
NIeHIIii. Big SKOCTI OpUANYHOTO MHUCIICHHS 3AJIEKUTH PIBEHb PO3BUTKY Ta €(DeKTUBHOCTI FOPHIUIHOT PO-
00TH, a TAKOX MOTITHKO-TIPABOBA 1 TEXHIKO-IOPUANYHA JOCKOHATICTE HOPMATUBHUX Ta 1HAWBIAYaTbHUX
MpaBOBHUX aKTiB [3, c. 3].

JI71s1 TOCTIMHOTO 1 CHCTEMAaTUIHOT'O aHAI3Y il 3aKOHIB HEOOXiTHO BUKOPHCTOBYBATH y3araJlbHCHHS
CyJ0BO1 Ta apOiTpa)XHOT MPaKTHKH, MapJaMEeHTChKI CIyXaHHs, apJIaMeHTChKi Ta JAeMyTaTChbKi 3aluTH,
MOXJINBOCTI PaxyHKOBOI nasaTy, NpOKypaTypH, IHCTUTYTY Y HOBHOBAaXKEHOTO 3 MpaB JIOAUHHU. Baxiu-
BO BHOY/TyBaTH CHCTEMY, IO Jia€ 3MOTY 3JIIHCHIOBATH PETYJISIPHUAHN aHaji3 BCIX YHHHUKIB (THMYaCOBUX
1 IOCTIMHUX, MO3UTUBHUX 1 HETATUBHUX), 110 BIUIMBAIOTh HAa PO3BUTOK YKPAiHCHKOTO 3aKOHOIABCTBA,
BU3HAYUTH CTYIIHb IX BIUIMBY Ha 3aKOHOAaBuuil npouec. HenocraTHe BpaxyBaHHs 0TpeO 3aKOHOIaB-
YOro peryJioBaHHS MPU3BOAUTH JI0 TOTO, IO YaCTHHA 3aKOHIB HAPOIKYETHCS CTHXIMHO, a IpOrpamMu
pedopM He 3aBKIU CYNPOBOIKYIOTHCS 3aKOHOAABUYMMHU aKTaMU.

Jlnst boro HeOOXiTHO 3a0E3MEUUTH 3a/I0BIO JI0 MPUUHATTS 3aKOHOIPOCSKTY HOro aHaJITUYHUHN CY-
MPOBiJ, 00’ €KTUBHU 1 TOYHHIA aHAIII3 TIEPEBar, sIKi O4iKYIOThCS Y pe3yJIbTaTi HOro 3aCTOCYBaHHS y BCIX
cepax (aAMiHICTPATUBHIN, FOPUANYHIHN, COLIaNbHIN, eKOHOMIUHIN). TiNbKH TAKUM YMHOM MOYKHA TIepe-
KOHATHUCS Yy TOMY, L0 NepeadayueHi 3aX0/11 BiAMOBIIAIOTh IIOCTABJICHUM 3aBAAaHHSIM, a €JIeMEHTH Hera-
THUBHOT'O BIUIMBY IOPIBHSHO 3 OTPUMaHMMU IIepeBaraMy HE3HAYHI.

B octaHHI poku €pEeKTHUBHICTh 3aKOHOJABYOI JISUIBHOCTI MapjaMEeHTy 3HAYHO 3pOciia, IO CTaJlo
TIEPII 32 BCE PE3yIbTaTOM Y3TO/DKEHHX [l MapiIaMeHTChKOi OutbmocTi. OHaK HEOOXiTHO JOMOTTHCS
PalKAIBLHOTO MOJIIIEHHS, 3pO0UTH TaK, 100 3aKOHOJAaBYMH NPOIIEC CTaB BTUICHHSM Y3rO/KEHOT BOJI
BCIX T'JIOK BIaJH, €AMHOTO YSBJICHHS PO PO3BUTOK HAL[iOHAJILHOTO MpaBa. [liaHyBaHHS — 11e MOYKIIU-
BICTh peaizallii KOMIUIEKCHOTO ITIXO0Iy 10 3aKOHOJABUOTO PETyIIOBAaHHS Yepe3 BU3HAUYCHHS IMPiopH-
TETHHUX HANpPSMIB, palliOHATBHUE PO3IIOJILT 3yCHIIb IPU pO3pOOII 3aKOHOMIPOESKTIB, aHaJi3y HOPM MpaBa
Ta Y3TroJDKeHHS X MiX cO0010, ITiIBUIIECHHS e(EeKTHBHOCTI HAYKOBHX JIOCII/DKEHB 1 30Cepe/DKeHHS 1X Ha
roJIOBHUX HampsiMax [4, ¢. 33]. Peanizailisi BCbOro KOMIUIEKCY MEepepaxoBaHUX 3aX0JIiB, 30KpeMa i 3a-
CTOCYBaHHsI METOAY aHaJi3y, MOKE CIIPUSATH BAOCKOHAJICHHIO 3aKOHOJIaBCTBA.

KpiM MOBHHUX Ta iHIIHX 3arajbHOCOIMIAEHAX 3ac00iB, MaTepiaoM IjIsi CTBOPCHHS HOPM TIpaBa €
pi3HOMaHiTHA iH(OpMallisl BIaCHE TPABOBOTO XapaKTepy: PO CTaH CYCHUIBHUX BIIHOCHH Ta CIIOCOOHU 1X
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peryJroBaHHs, PO JOLUIbHI HATIPSMH IPAaBOBOTO BIUIMBY HA IIi BiIHOCHHHU, PO YUHHI COIiaJIbHI HOPMHU
To1mo. AHami3 Beiel miel iHpopmarii i Bu3HaueHHS Ha 11 OCHOBI 3arabHUX HAMPSMIB 1 IIJIeH TPaBOBOTO
peryitoBaHHs niepedyBae, HMOBIPHO, 38 MEKaMH IOPUJAMYHOI TEXHIKH, CTAHOBIISYM MIPEIMET IPABOBOI
TMOJTII TUKHY.

Bapro 3’sicyBaTH, UM NpakTHKa 3aCTOCYBaHHS 3aKOHOJABCTBA HE OOMEKYEThCs (HOPMAaTbHO-JIOT1Y-
HUM aHatizoM. TyT HeoOXiTHMI aHaJli3 pealbHOI MOBEIHKH Cy0’€KTiB IpaBa, 31iHCHIOBAHUI KOHKPET-
HO-COIIIOJIOTIYHIMH METOaMH, 00 TUTBKH 3a HOTO JOITOMOTOIO PO3KPHBAETHCS MEXaHI3M COIliaTbHOT Jil
HOPM TIPaBa, 3’ ICOBYETHCS BiANOBIHICTE HOPMH MPaBa LiJsIM MPABOBOTO PETYJIIOBAHHS, BU3HAYAIOThCSI
IUISAXH BIOCKOHAJIEHHS 3aKOHOJIABCTBA 1 MPAKTUKU HOTO 3aCTOCYBaHHS, BUSIBISETHCS CIIBBITHOIICHHS
PI3HEX METO/IIB MPABOBOTO PETYJIIOBAHHS 1 3aKOHOMIPHOCTEH CYCHTBHOTO PO3BUTKY [5, ¢. 110].

TakuM 4YMHOM, B OIIIHII AHATITUYHUX BIJOMOCTEH, IO MICTATHCA y PI3HHX JDKEpelax Ta YTBO-
PIOIOTH EMITIpUYHY OCHOBY IOPHINYHOI TEXHIKH, CITiJ] BAKOPUCTOBYBATH JIBa OCHOBHI KpUTEPIil: iCTHH-
HICTh 1 mpaBWIbHICTh. OCTaHHIM KPUTEPiil CIIiJl 3aCTOCOBYBATH y MPOIIECi aHalli3y HOPM IpaBa i pe3o-
JIOTUBHUX YaCTUH TPaBO3aCTOCOBHUX aKTiB. BCi iHII CBiYEHHS JKEPET PO MPaBOBi pealtii € pe3yiib-
TaTOM Cy0’ €KTHBHOTO BiJIoOpaskeHHsI Oe3rocepeIHLOoro OYTTs MpaBa, 00’ €KTHBHOI peallbHOCTI 1, mepin
HDK OTPUMATH CTAaTyC HayKOBOTO (pakTy, HOBUHHI MPOMTH peTENbHY MEPEeBIpKy Ha iCTHHHICTH, TOOTO
BIIMOBITHICTE 300paKyBaHUM TOIisIM, (pakTam, mporiecam [5, c. 330].

1O. TuxoMHpOB BUOKPEMUB TaKi MapaMeTpH aHANIi3y: JOTPUMaHHS KOHCTUTYLIHHO BCTaHOBICHHX
MIPEAMETIB BiTaHHS, ITOBHOTA, 3aKOHHICTh H €(PEKTHBHICTH HOPMAaTHBHO-TIPABOBOT'O aKTa 3a KOJIOM
(YHKITIOHAIBHOT JisUILHOCTI OPIaHiB Ta iX MiJCUCTEM; 31CTABJICHHS PEe3yJIbTaTiB pOOOTH CyI0BUX Opra-
HIB 3 X IOPUCAMKI[IHHIMHA TOBHOBAKEHHIMH, aJIEKBATHICTh TIPABOBOI CHCTEMH Ta OCHOBHHX HAIPSMiB
Cy4JacHOI CTPYKTYpPH €KOHOMIYHO] JismbHOCTI [7, ¢. 104].

[ToBepxoBicTh TIyMayeHHs HOPMATHBHO-TIPABOBUX AaKTIB CJiJI JOJNATH SKICTHO HAYKOBHX JOCIIi-
JDKEHB, STka MOKe OyTH 3a0e3redeHa TUTBKH aHai30M HOPMAaTHBHOI'O MaTepiaay Ta MPaKTHKH HOTO 3a-
CTOCYBaHHSI, MOTIIMOICHHSM JOCIIJIKEHb [0, C. 16].

OMUiHIOIYH JiSTIBHICTH CY/IIB IIO/I0 BUPIMISHHS CIIpaB, CIiJl MAaTH Ha yBas3i, 10 I JTisUTBHICTH TIepe-
B)KHO CKJIATAE€THCS 13 TBOX TWIOK, IO MEPEIUTITAIOTHCS Ta Y MACYMKY 00’ €qHy0Thes. [lepma rinka — e
aHaJti3 00CTaBHH, Ha SIKi IOCUJIAIOTHCS YUYACHHUKH TIPOIIECY, Ta JI0OKa3iB, sKi I[i 0OCTaBHHU ITiITBEPKYIOTh
abo crpocTOBYIOTh. J[pyra Tiyika — 1e ropuandHa KBamidikallis 00CTaBHH, BUSBIICHHS Ta aHAJI3 TPaBO-
BiJIHOCHH, 1110 BUHUKJIU BHACJIIJIOK TAKUX OOCTaBHH, BCTAHOBJICHHS 3MICTY IIPaB Ta 00OB’S3KIB CTOPIH.
pyra riska gisTbHOCTI CYJTiB 010 BUPIMIEHHS CIIPaB — 1€ TIIyMadeHHs MMPaBOBHX aKTiB Ta 37ilICHEeH-
Hsl BUCHOBKIB 111010 3MICTY IIpaB Ta 000B’sA3KIB YYaCHHKIB BIAMOBITHUX BiTHOCHH [6, ¢. 39].

AHai3 TMHAMiKM HOPMAaTHBHO-IIPABOBOT'O PETYIIFOBAHHS J]a€ 3MOTY BHUSBIISATH TaK 3BaHE HAJUJIHUIIKO-
BE peryroBaHHsA. MaroThCs Ha yBa3i cepu Ta PiBeHb AiSUTBHOCTI Cy0’€KTIB TpaBa, sSKi HE BUMAramoTh
AKUX-HeOY b Coco6iB MPAaBOBOTO BILIUBY. IX BUI03MiHa 200 BiACYTHICTH Ja€ GiIbLI BidyTHHUIA KiHIle-
BUH e(eKT, TO3BOJISIIOYN THYYKO CTUMYJTIOBATH BEKTOPH IPABOMIpHOI MTOBeMiHKH [7, c. 88].

Ha nymky I. Onuinyka, anamiThaHa QyHKIIS € OMHIEI0 3 BU3HAYAIBHUX (DYHKINIH TEXHIKH TIPAaBOBOTO
MOHITOPHHTY, 3MICT SKOI MMOJISTaE y BU3HAYEHHI CTyTNEHs ePeKTUBHOCTI Jlii HOPM IpaBa Ha MPaKTHII],
a TaKOX y BUPOOJIEHH] TIPOTIO3UIIIN 3 METOIO MiABUIIEHHS e()EeKTUBHOCTI peasizallii HOpMaTUBHUX MPH-
MHUCiB y MallOyTHbOMY. MeToz aHaitizy HeoOXiITHO 3aCTOCOBYBATH Ha eTalli epeBipKH KOHCTUTYLiIHHO-
MIPaBOBOI MPHUPOTH HOPMATHUBHO-TIPABOBHUX AKTIB Ta BUSABJICHHS CIIEMEHTAPHUX NE(EKTIB COIIaTLHOTO
3MicTy. JloIinbHO 31iCHIOBATH NIEPEBIPKY TUX CHCTEMHUX XapaKTEPUCTHK 3aKOHOJAABCTBA, SIKi MOXKYTh
YTPYJHUTH peai3aliro MUX akTiB. [aeTbes mpo aHami3 Tiel migcucTeMu 3aKOHOJABCTBA, B SAKIHM JIIOTh
HOPMATUBHO-TIPABOBI aKTH, 3 TOYKH 30pYy HASIBHOCTI MPOTAJIMH 1 CYyNEPEUHOCTEH, OIHIOBAHHS CTYIICHSI
CTaOIBHOCTI 3aKOHOAaBCTBA TOIIO [7, ¢. 262].

3a J0IMOMOTOI0 METOTY aHaIi3y MOKHA TIOOAYHUTH 3B 30K MIXK ITOTIEPEIHIME 1 HACTYITHUMH TIPaBO-
BUMH SIBUIIAMH, KOJIU B IPABOBOMY aKTi MJIEThCs JIUILIE PO OJHE i3 HUX; HOPMHU NpaBa, chepH Ail IKuX
YaCTKOBO 30iraroThCs; CIeIliallbHi HOPMH TIpaBa, 0 BiAPI3HAIOTHCS 3a 3MICTOM JHUCIIO3HIIII 1 32 0c00-
JUBOCTSIMH TiMOTE3H TOIIIO.

Jlo mpukinany, HECyMiCHUMH € JUCIIO3HLIIT HOPM IPaBa, siKi BUKJaAeH] y ctaTTsax 92 1 58 Koncruryuii
VYxpaian. Bigmosigao mo . 1 4. 1 ct. 92 Koncrurytii Ykpainu BUKITIOYHO 3aKOHAMH Y KpaiHu BU3HAYA-
IOTBCSI «TIpaBa i cBOOOIN IOAMHY 1 TPOMaIIHUHA, TapaHTii UX MpaB i CBOOOA; OCHOBHI 000B’SI3KU I'PoO-
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MaasHuHa». OTKe, 000B’SI3KM TPOMaJSTHUHA, IO HE HAJIEKATh O KaTeropii OCHOBHUX, MOXKYTh BCTa-
HOBITIOBATHCS 1 TI/I3aKOHHUMHU akTaMu. Kpim Toro, HaBeJeHe KOHCTUTYIIHE ITOJIOKEHHS BHKIIIOUYAE
BCTaHOBJICHHSI TIpaB Ta 000B’sI3KIB JIOUHH ¥ TpomaasianuHa Koncturyniero. YV crarti 58 Koncrurynii
VYkpainu WAeThCs Mpo MOPSAOK JIOBEJCHHS 10 BiZloMa HACEJCHHS HE TIIbKH 3aKOHIB, a i 1HIIMX HOp-
MAaTHBHO-TIPABOBUX aKTiB, III0 BU3HAYAIOTH MIpaBa i 000B’I3KM TPOMAJISTH, TOII K BiAMOBITHO IO CT. 92
Koncrutynii npaBa J0IUHM 1 TpOMaIsHIHA BU3HAYAIOTHCSI BUKIIOYHO 3aKOHaMU. Y IIbOMY pasi icHye
KOJIi3ist MK TBOMa HOpMaMHU TIpaBa, 1110 MalOTh OJIHAKOBY IOPUINYHY CHITY, OJJHAKOBY cdepy mii, oHa-
KOBY 3[IaTHICTh KOHKYPYBaTH IIPH MIpaBo3acTocyBaHHi. JIoriuHuX 3aco0iB BUpIIEHHS TAKUX KOJIi3il He
icHye. 3a IOTIOMOTOr0 BUCHOBKY cTymeHs i3 1. 1 4. 1 cr. 92 Koncturytii YkpaiHu BHSBISIETHCS HOpMa
mpaBa, 3T1IHO 3 KO0, SKIIO TpaBa i CBOOOIM JIOJUHU Ta TPOMAISTHIHA, TapaHTIi ITUX MpaB i CBOOO,
OCHOBHI 000B’SI3KM TPOMaITHUHA BU3HAYAIOTHCS 3aKOHaMH, TO OCHOBHUM 3aKOHOM BOHU MOXYTh BHU-
3HAYATHCS TUM ITade. Y TaKUH CIOCIO yCyBaeThCs CyINepedHicTh MK M. 1 9. 1 cr. 92 i yncieHHUMHI
nonoxenHsiMu Koncturynii Ykpainu, SKMMU BCTaHOBIIIOIOTHCS TIPaBa, CBOOOAM i 00OB’SI3KU JIFOANHH
1 TpOMa/ITHUHA, a IPETeH31l HapOJHUX ACMYTaTiB Ha MapJaMEHTChKUI CyBEpPEHITET BUSBIIAIOTHCS TaKU-
MH, 110 cynepedats Konerutyii [6, . 124].

BucnoBku. TakuM 4YMHOM, 3aCTOCYBAaHHS METOMAY aHai3y B IOPUAMYHIA TEXHill, 110 CKIaJaeThCs
13 FOPUINIHOI TEPMIHOJIOT11, IOPUANIHOT KOHCTPYKIIii, (pOPMU HOPMATHBHO-TIPABOBOTO aKTa, IPUHOMIB
1 MpaBMJI BUKJIAY HOTO 3MICTYy Ja€ 3MOTY JOCTIKYBaTH MPOOJIEMH PaBOTBOPUOCTI, MPOBOJAUTH EKC-
NEePTU3Y HOPMATHUBHO-IIPABOBHUX AKTiB Ta CTBOPIOBATH €(DEKTUBHE 3aKOHOAABCTBO ISl PO3BUTKY Y Kpai-
HU SK ITPABOBOI JIEPKABHU.

AHaNITHYHUH OTJIS] Ma€ Ha yBa3l po3MoAia MpoOIeMH Ha CUCTEMHO I10B’s13aH1 YaCTHHH, BUSBJICH-
HS IPUYMHHO-HACIIKOBUX 3B’ SI3KiB, MPOrHO3YBaHHS Ta OLIHKY BCHOTO CHEKTPa HACIIKIB TPUHHSATOTO
pillieHHS — XapaKTEepHUU SK A IOPUAMYHOI HAYKH, TaK 1 Ul IOpUANYHOI mpakTuku. Ha ocHOBI 3a-
CTOCYBAaHHS METOIy aHaIi3y HOPM IIpaBa, KPiM IHIMHX TEXHIKO-IOPUIUIHHX METOMIB, PO3KPHBAETHCS
JieTai30BaHa KapTHHA 3aKOHO/IaBCTBA, PAKTHKH HOTO 3aCTOCYBaHHSI, OTOJIOETHCS HOT0 MPaBOBHIH 1 CO-
iaTbHAN 3MICT, BIANIPAIbOBYIOTHCS HAHOUIBIN e(heKTUBHI MPUIOMH 1 (HOPMHU FOPUIUYHOI MisITHHOCTI.
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Hlymak I. /[. MeTonx anaxizy B IOpUANYHiM TexHimi

VY HayKoBili CTaTTi PO3KPUTO OCHOBHI 3acaju Teopii Ta MPAKTUKHU 3aCTOCYBAaHHS METOJY aHali3y B HOPUAMYHIN
texHiui. [TokazaHo, 110 3a TOMOMOrO0 METOJIy aHali3y BU3HAYAEThCS PiBEHb PEe3yJbTaTHMBHOCTI JIii HOPM INpaBa Ha
MPaKTHIIl, a TAKOK POPMYIOTHCS MPOMO3HIIii 3 METOO MiABUIIEHHS e()EeKTHBHOCTI peai3amii HOpMaTHBHUX MPUITHCIB
y Maiil0yTHROMY. 3a CBOIM Oe3mocepeiHiM 3MiCTOM METO]] aHaJi3y SBIISE COOOI0 TIEBHY CYKYITHICTh PUIIOMIB, CIIOCO-
61B mi3HaHHs 00’ €KTa 1 IpeAMeTa IOPUANYHOT TEXHIKH, 3MICT IKUX CTAHOBUTbH HaOIp MpaBuIl, IPUHLHUIIIB.

Meron anami3y mependavyae YMOBHUH TOALT JEPiKaBHO-NPABOBUX SIBUI HA OKPEMi YaCTUHH, BUAUICHHS y HHUX
TOJIOBHUX 200 ICTOTHUX PUC, HA OCHOBI YOTO BUPOOIISIETHCS SIKECh MTPABHIIO FOPUANYHOT TexHiKU. CripoOa OCMHUCICHHS
POJIi aHAIITUYHOIO MUCJIEHHS y IIPaBi IPU3BeJia 10 BUHUKHEHHS OJHOTO 3 BINIMBOBUX HANPSAMIB IOPHIUYHOT JYMKH —
aHANITHYHOT IOpUCHpyIeHIii. Big SKOCTI IOPHIMYHOTO MHUCIICHHS 3a1eXaTh PIBEHb PO3BUTKY Ta e()EKTHBHICTh IOPH-
JIMYHOT POOOTH, a TAKOXK IMOJIITHKO-TIPABOBA 1 TEXHIKO-IOPHINYHA TOCKOHATICTh HOPMATHBHUX Ta 1HAMBITyalbHUX
IPaBOBUX AKTIiB.

Kniouogi cnosa: MeTo]] aHaizy, FOpUINYHA TEXHIKA, TEOPis MpaBa, IPaBOTBOPYICTh, PABOBE PETYIIIOBAHHS, HOP-
MaTHBHO-TIPABOBUH aKT.
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AOOKTPUHATNBHI NiAXoAuU TA BUMIPU

Shutak 1. Method of analysis in legal technique

In the scientific article the basic principles of the theory and practice of using the method of analysis in legal tech-
nology are disclosed. It is shown that the method of analysis determines the level of effectiveness of the norms of law
in practice, as well as proposals are made to improve the effectiveness of the implementation of regulatory regulations
in the future. In its direct content method of analysis is a certain set of techniques, methods of knowledge of the object
and the subject of legal technology, the content of which is a set of rules, principles.

The method of analysis involves the conditional division of state-legal phenomena into separate parts, the allocation
of major or substantial features in them, on the basis of which a certain rule of law technique is produced. An attempt
to understand the role of analytical thinking in law led to the emergence of one of the most influential areas of legal
thought — analytical jurisprudence. The quality of legal thinking depends on the level of development and efficiency
of legal work, as well as the political, legal and technical and legal perfection of normative and individual legal acts.

The application of the method of analysis in legal technology, consisting of legal terminology, legal structure, form
of a legal act, methods and rules of presentation of its content, allows us to investigate the problems of law-making, to
carry out the examination of normative legal acts and to create effective legislation for the development of Ukraine as
arule of law.

The analytical view implies the division of the problem into systems-related parts, the identification of causal links,
forecasting and evaluation of the entire spectrum of the consequences of the decision — characteristic both for legal sci-
ence and for legal practice. On the basis of application of the method of analysis of the law, in addition to other technical
and legal methods, a detailed picture of the legislation, practices of its application, reveals its legal and social content,
the most effective methods and forms of legal activity are developed.

For continuous and systematic analysis of the law, it is necessary to use the generalization of judicial and arbitra-
tion practice, parliamentary hearings, parliamentary and deputy requests, the possibilities of the Accounting Chamber,
the Office of Public Prosecutor, the Office of the Commissioner for Human Rights. It is important to build a system
that allows for a regular analysis of all factors (temporary and permanent, positive and negative) that influence the
development of Ukrainian legislation, to determine the extent of their influence on the legislative process. Insufficient
consideration of the requirements of legislative regulation leads to the fact that some laws are born spontaneously, and
programs of reforms are not always accompanied by legislative acts.

Key words: method of analysis, legal technique, theory of law, law-making, legal regulation, normative-legal act.

YAK 343.8
€2en IOxumoeuu bapaw,
HayanbHux [ncmumymy KpuminanbHO-6UKOHABHOI CTyicOU,
OOKMOP 1OPUOULHUX HAYK, OOYEHM,
3acaysrcenuil disu Hayku i mexHiku Yxpainu,
2eHEPAT-MALIOp BHYMPIUHBbOT CTyHCOU

ITPABOBA AHAJIITUKA B COEPI BUKOHAHHSA KPUMIHAJIBHUX ITIOKAPAHb

IMocranoBka npodsaemu. He3paxkaroun Ha akTUBHY IIPAaBOBY IOJITHKY AEPKAaBH 3 BiJNOBIAHUMH
IHCTUTYIISIMU, CTPATETiuH] YAOCKOHAJIEHHS 1 TTiIBUIIIEHHS €()eKTUBHOCTI Y 3aKOHOJaBYOMY TIOJIi, i JT0ci
iCHy€ HU3Ka MTUTaHb, IO 3aJTUIIAIOTHECS HE BPETYIh0BAaHUMH. ToMy, marpuMyroun 1yMky H. OHimenko,
BBa)Ka€MO, 10 BapTO HE OOMEKYBATHCS BiAMOBIIHOIO KOHCTATAIII€0, a 3POOUTH TIEBHI CTIPOOH, 3a1po-
MOHYBATH [UISIXHM BUPILICHHS Ta HANPAIIOBAHHS 3317151 yIOCKOHAJICHHS BIIIOBIIHOI CTpaTerii B yMoBax
KPH30BUX IMPOSBIB B €KOHOMIIIi, 3aM100iraHHs TOCTPUX COLiabHUX KOHGIIKTIB. sl mocATHEHHS i€l
METH HEOOXiJHO 3BEpHYTH yBary Ha TaKUM HamIpsiM HAYKOBOTO y3araJlbHEHHS, SK [IPaBOBa aHAIITHKA
[1, c. 16]. AnamiTuka (aHANITUYHA AisUTBHICTH) — TBOPYA 1HTENEKTyalbHAa JiSUTbHICTh 3 BUITyYeHHS HOBO-
T'0 aKTyaJIbHOTO 3HAHHS 13 CYKYyIHOCTI 3i0paHoi iHdopmarii [2, ¢. 13]. JlocuTs JOBTHiA Yac aHATITHIHI
JIOCIIJDKEHHSI TPAIUISIIACS JIMIIE B TOYHUX Haykax (Maremaruka, ximis, exkoHomika). [IpoTte choroHi,
3 PO3BUTKOM CYCITIBCTBA, 3B’SI30K TpaBa i aHamiTHKH odeBuaHuN. [IpaBoBa ananiTHka — mpodeciiiHa
aHaAIITHYHA JISUTBHICTD Y cepi 3aKOHOTBOPUOCTI 1 MPaBO3aCTOCYBaHHS, IPABOBOI KYJIbTYpPH, IPABOBOTO
iH(opMyBaHHsI, OCBITH Ta BUXOBaHH: [2, ¢. 341]. BoHa gae 3M0oTry IOBHO i TOYHO PO3TJIISAATH 3 FOPUANY-
HOTO TIOTJISIZY KUTTEBI CUTYaIlii, KOH(MIIKTH, (OPMYITIOBATH BUCHOBKH MPO (PAKTH AIHCHOCTI, yXBaJo-
BaTH OOTPYHTOBAHI CYIOBI PIIICHHS, CKJIATATH 1HI IOPUINIHI TOKYMEHTH, BECTH PaBOBE HaBYaHHS,
JlaBaTW FOPUINYHI KOHCYJIBTAIil, 3/[IIICHIOBATH TIPABOBY eKcriepTH3y. Ha ocHOBI kBamidikoBaHO orpa-
[IFOBAHOT'0 AaHAJTITUYHOTO MaTepialy MOKHA PO3KPUTH JIETali30BaHy KapTHHY 3aKOHOAABCTBA, IPAKTHU-
KM MOT0 3aCTOCYBaHHS, 1X MPaBOBHH 1 COLIaILHUM 3MICT, BiIIpaIfoBaTH HAHOIbII e(heKTHBHI TPUHOMH
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