NMPABOBA AHATNITUKA: TEOPETUYHI 3ACAOU

MpaBoOBi (POPMH OMOCEPEAKYBAHHSI EKOHOMIUYHUX BIHOCHH Yy TIEPII POKH HE3ale)KHOCTI YKpaiHu. BcTaHOBIICHO, 1110
y BiANOBiZHOMY IIPaBOBOMY DEryJIOBaHHI Majo Micle 3a0iraHHs Hamepen, BUKIMKAHE HEBPAXyBaHHSIM CTaHy CycC-
MJIBCTBA, SIKEe OyJIO €30pi€eHTOBaHE IMOIMEPEIHIM MaTepHAII3MOM COILiaiCTUYHOI AepxkaBH. [IpormoHyOThCS 3aX011
MOJIIICHHS] IPABOBOTO PETYTFOBAHHS MOJIITHKO-IIPABOBUX, EKOHOMIUHUX BiTHOCHH.

Knrouosi cnosa: aHaniTHYHA OPUCTIPY/ICHIIIS, IPaBOBa aHAJITHKA, IPABO, IPABOBITHOCHHHU, MpaBoBa (GopMma, rnpa-
BOBHI 3MICT.

Boginich O. Legal analyst-modern discourse

The article deals with the problems of analytical jurisprudence and legal analysis. The historical excursion about the
origins of analytical law is carried out, its genetic connection with analytical philosophy is revealed. The most famous
figures that have contributed to the development of this theory are indicated. Among the last J. Austin and G. Hart.

The interrelation between analytical jurisprudence and legal Analytics is revealed. If analytical law studies the lan-
guage of law, the legal analyst examines the prerequisites for the emergence of legal concepts — material and ideal legal
relations. In this regard, it is noted on the heuristic potential of legal analysis. Examples of violation of the requirements
of logic regarding the compliance of the content of public relations with their legal form are given. In particular, the
experience of legal regulation of property relations in the former socialist countries demonstrated the shortcomings of
the relevant legal form, it is noted that in this case there was a slowdown in economic relations on the part of the legal
system.

In a similar vein, the legal forms of mediation of economic relations in the first years of independence of Ukraine
are analyzed. It is established that in the relevant legal regulation there was a race forward caused by the neglect of the
state of society, which was disoriented by the previous paternalism of the socialist

Modern legal forms of political relations are also analyzed. It is argued about the imperfection of the legal regulation
of certain political institutions. It is primarily about the institution of control over power by civil society. As you know,
such control is exercised by voters during the voting in the next election, voting for those who justified their trust and
denying those who violated their promises. In the context of the structure of civil society, which also implies the pre-
sence of a developed party system, established economic ties, this mechanism works, although periodically and is
subject to some criticism, as a rule, by opposition forces. In the absence of such conditions, the above-mentioned
mechanism of control over the government, as the experience of Ukraine shows, is not enough. It is concluded that
the legal forms still do not correspond to the content, including political relations.

The important role of legal Analytics in the performance of such its function as forecasting the development of
events after the occurrence of a legal fact is noted. For example, in the legislative activities to implement this functio-
nality, the legal analysts would reduce the annoying errors that allow Ukrainian lawmakers when making laws. Based
on this, the appropriate measures to improve the legal regulation of political, legal and economic relations are proposed.

As aresult, it is concluded that ignoring the requirements of legal analysis in any legal field leads to significant short-
comings in the functioning of the entire legal mechanism, and therefore on the agenda the consolidation of this method
of knowledge and transformation of reality as an indispensable element of the activities of both the lawyer-scientist and
the practice of the lawyer.

Key words: analytical law, legal analysis, law, legal relations, legal form and legal content.
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AHAJIITUKA SAIK METOJOJIOI'TYHA OCHOBA
ICTOPUKO-ITPABOBUX JOC/IIIKEHb

IMocranoBka mpo6semu. Po3poOka mMeToz010r1l 1IpaBoBOi HayKu Ta iHTeHCHU(IKaIlisi THOCEOJIO-
TIYHUX JTOCIIPKEHb € OJIHAM 13 HAaWBAXKIMBIIINX 3aBJaHbh YKPATHCHKOI IOPUAMYHOI HAYKH 3arajoM Ta
ICTOpHKO-TIPaBOBOI HayKH 30kpeMa. llmopamicTHyHMi MigxXix OO mpaBa Ta HOTro icTopii 3yMOBIIOE
1 METOJOJIOTIYHMHN IUIIOPAIIi3M SIK CYKYIHICTh HE3aJIC)KHUX METOJiB. BonHovac y HOro 0CHOBI JICKUTD
¢imocodchbke BUCHHS TTPO MHOKHHHICTD 200 TIPO NEKiIbKa HEe3aIeKHUX MEPIIOOCHOB OYTTS UM OCHOB
3HaHHs. lle mpU3BOAUTH SK /10 MO3UTHUBHUX (TI0sSBa HOBMX METOJOJIOTIH Ta MiAXO0/iB), TaK 1 JI0 Hera-
THBHUX HACIIJKIB: iICHY€ peallbHa 3arpo3a Hapa3uTHUCs Ha IUTyTaHUHY B METOJOJIOTIYHUX 3ac00ax, 110
IJIKOM MOJKE€ CIIPHYMHUATH KOJIATIC TPH HAMaraHHi OTPUMAaTH HAyKOBHUH pe3yJbTar.
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bonoapyk T. 1. AnajliTuka Ik MeTOI0J10TiYHA OCHOBA iCTOPUKO-NIPABOBUX JA0C/iIKeHb

Huni icropuko-npaBoBa HayKa aKTUBHO ILIYKa€ HUISIXM OCYYaCHEHHS METOAOJIOTIYHOTO iHCTpY-
MEHTapio Ta MOA0JaHHS BUSBJICHUX IiJ Yac IMOCTMOJEPHICTCHKOTO AUCKYPCY METOJOIOTIYHHX JIaKyH
3 METOIO 3a0e3Me4YeHHs 00 €KTUBHOTO IMi3HAHHSI MPAaBOICPKAaBHUX SIBUILL 1 MPOIECIB, 30KpeMa i y IXHiit
PETPOCIICKTHUBI.

Cepen HaragbHHUX MPOOJIEM TIPU IBOMY € Ti, IO CTOCYIOTHCS YCTAJICHHS YSBICHHS MPO PiBHI Me-
TOJIOJIOTYBAHHS 3aJIEKHO BiJ] €Taly HayKOBOT'O JOCIHIIKEHHS; PO3pOOKa Pi3HOMAHITHUX HAyKOBO 00-
IPYHTOBaHUX MoJeNel (CTpYKTypH3alliii) CcriBiCHyBaHH:/B3a€MOIOTIOBHEHHSI/Y3TOJDKEHHS PI3HUX Me-
TOJIOJIOTIYHUX PiBHIB; 3aJTyUCHHS Ta IOPUIM3Allis, & TOYHIIIE IHTErPyBaHHS B ICTOPUKO-TIPAaBOBY HayKy,
METO/IiB IHIIUX HAYK, K TYMaHITapHUX, TaK 1 IPUPOJTHUIHX (30KpeMa, 610JI0Ti1), IKi CTAHOBIISATH METO-
TIOJIOTIYHY 6a3y MOCIIIKEHHS 1 IETePMIHYIOTHCS HOTO 00’ €KTOM Ta MPEAMETOM.

Ixne Bupimenns 6e3nocepeHbO MOB’A3aHe 31 3MIHCHEHHAM aHATITHYHOT IiSIBHOCTI K CYyKYIHOCTI
BIIMTOBITHUX TMPOIIEIYP, CIIOCOOIB 1 MPUHOMIB, IO ¥ YMOKIIUBIIIOE€ HAOYTTS ICTHHHHUX 3HAHB 1 € 3aI0-
PYKOIO e)eKTHBHOCTI HayKOBO-IIPABOBUX 1 30KpeMa 1CTOPUKO-TIPABOBUX, AOCIIKEHb. A BaXKJIHMBICTh
3’sCyBaHHSI 3MICTY 1 CYTHOCTI TBOPYOi aHAJIITUYHOI JAISUTBHOCTI 3 BUI0OYBAaHHS HOBOTO iCTOPHKO-TIPABO-
BOT'0 3HAHHSI 3yMOBJIIO€ aKTYJILHICTD iX CTYAIFOBaHHSI.

AHaJsi3 ocTaHHIX JOC/TizKeHb Ta MyOJIiKauiii 1a€ 3MOTy KOHCTAaTyBaTH, 1110 aHATITHKA K OCHOBA
ICTOPUKO-TIPAaBOBUX JOCIIKEHb HE TIpUBEpTaja CreliaabHoi yBaru. BomgHodac ocHOBOIO 11 ii gocoi-
JoKeHB € po3poOku O. CkakyH, siKa JOCHIPKY€E CHCTEMHICTb 1 0araTo()akTOpHICTh Cy4acHOI METO10JIOT i1
topuanyHoi Hayku [10, c. 20]; [. KoBanpueHka, sKwif MiJ] TUTFOPATICTUYHIM ITiTIXOZ0M JI0 icTOpii mpaBa
PO3YMIB CHHTE3 PI3HUX TEOPIH ICTOPHUYHOTO MIPOIIECY, MOA0IAHHS MOJISIPU3allii CBITOBOI iCTOPUYHOT Ha-
YKU 4epes 11 11e01ori3airo Ta, K Hacli0K, BCTAHOBICHHSI «EIHOCTI CBITOBOTO iCTOPHYHOTO IIPOLIECY»
[5, c. 380]; M. Kocrtuipkoro, skt 3a3Ha4aB, 110 JTOCIIPKEHHS B rairy3i icTopil Aep)kaBH, Mpasa, moi-
TUYHOI JyMKH YKpaiHH MalOTh KOHCTATYIOUHM, a HE aHATITHYHUI XapakTep; 3a0e3MeUnTH K aHaTiTHY-
HUHW X111 MOKE TIOTJISIT Ha iICTOPUKO-TIPABOBI SBHINA KPi3h MPU3MY TPUEIUHOI CTPYKTYPH 3arajibHOTO,
0COOJIMBOTO, OJIMHUYHOTO; CaM€ K ICTOPUKO-IIPABOBE SIBUIIIC € OJUHUIICIO, IEPBICHOIO KIIITUHKOK BKa-
3aHOTO IMTi3HAHHS 1 BUCTYIIAE SIK KOHKPETHA, IEPyKaBHO-IPABOBa TO/Iisl, BIIACTUBICTb, MPOIIEC, IO Bi00-
paskae 30BHIiIIHIH Oik 00’ €KTUBHOT COIiaIbHOT IIHCHOCTI Ta HEPO3PUBHO NOB’s13aHi 3 11 cyTTIO [6, C. 15; 7];
M. Kenbmana, sSIKAi, AOCTiAXKYIOYH CTAHOBJICHHSI Ta OCHOBHI HampsSMH METOJOJIOTi] MpaBO3HABCTBA,
aKIICHTYE yBary Ha ii 3HaUCHHI Y BUSABJICHHI HOBUX 3aKOHOMIPHOCTEH pPO3BHUTKY ITpaBa Ta IHIINUX TIPaBO-
BUX SIBUIL, (POPMYBaHHI eeKTUBHOI CHCTEMH MpaBOBUX 3HaHb [3, c. 43]; B. Kupuuenka, sikuii 3a3Ha-
9aB, 10 JOCIIIKYIOUH MIPEIMET iCTOPUKO-TIPABOBOI HAYKH 32 JOIIOMOI0I0 Pi3HUX METOAIB OAHOYACHO,
3’SIBJISIETHCS. MOXKITMBICTB ITOPIBHIOBATH OTPUMAHI Pe3yIbTATH, PO3IIISIHYTH MPEAMET JOCHIPKEHHS 3 Pi3-
HUX TOYOK 30Dy, BUSIBUTH iCHYIOYi 3aKOHOMIPHOCTI Ta YHUKHYTH OJHOOIYHOCTI OTPUMAaHUX BHCHOBKIB
[4, c. 51-52]; JI. CaBeHOK, siKa, JOCTIKYIOUH METOIOJOTIUHI TPaauIlii Ta HOBAIli CYy4aCHOTO iCTOPH-
KO-IIPaBOBOI'O 3HAHHS, 3aKJIHMKa€ 70 BIAXOMY BiJ MOHI3MY Ta MPOIIOHYE METOAOJIOTIUHUH TLTIOpaii3M
1 eKJIEKTHKY 32 YMOBH «3JIOPOBOTO pensaTUBi3My» [9, c. 35].

Cunin 3a3Ha4YMTH, 1110 TUTAHHS METOJIOJIOTTYHOTO XapaKkTepy HEe3MiHHO OMUHSIOTHCS Y LIEHTP1 yBaru
i OaraTpoXx iHmIKX (inocodiB, TEOPETHKIB, ICTOPUKIB MpaBa. 30Kpema, cepea Hux mpaui B. baOkina,
H. Onimenko, C. Makcumosa, I. Mysuku, O. O6opotosa, [1. PabginoBuua ta iH. OGTpyHTOBaHI HUMH
MOJIOKEHHS 1 KOHIEMNLii MaroTh BaXKJIMBE 3HAYCHHS JJIsl TBOPUYMX IMITYJIbCIB Y PO3BUTKY METOIOJIOTI]
IIPaBO3HABCTBA.

Merta cTaTTi — 3’5ICYyBaTH 3MICT 1 CYyTHICTh aHAITUYHOI CKJIaJIOBOI iICTOPUKO-IIPABOBOTO JIOCIIIKEH-
HS SIK HOTO METOJOJIOTYHOI OCHOBH, OKPECIHUTH KOJIO aHAJIITHYHHUX MPAKTUK HPH IMi3HAHHI 1CTOPHUKO-
MPaBOBOI PEabHOCTI.

OcHoBHi pe3yabTaT H0caimKenHs. [. KoBanpueHKo, TOBOPS/YM PO HAYKOBE Mi3HAHHS, BUALISAB TPH
Horo piBHi i, BIAMIOBITHO, TPH THITH TEOPil — MOPIBHAIBHY, aHATITUIHY, SKa BUpaXKac BUIIUN PiBEHb ITi-
3HAHHS, Ta CHHTETUYHY, HAUTIMOIIY 1100 TIIMOMHY BiOOpaXKeHHsI TIMCHOCTI, OCKUIBKU Y3araJIbHIOE BC
3HAHHS €] Tamy3i, K pe3ybTaT 31iHCHEHUX Mi3HaBATBHUX, 30KpeMa i aHaTITHIHUX Tpoeayp [5, c. 32].

Ha ioro nymKky, 6azoBumu, abo i HEOOXITHUMU PIBHSMH, € J1Ba NiepIii. TpeTii € MeToro, ae 3 OrisiLy
Ha crieriiiky 00’ €KTa i IpeAMeTa iCTOPUKO-IIPABOBOIO JOCIIIKEHHS, HE3aBK U JTOCSKHOIO.

Brnacwue, iiaerbes mpo onwmc i mosicHeHHA. Tak, cimymrHoro BumaeThes mymka H. KpectoBebkoi, sika
KOHCTaTy€, 110 He3Ba)KatouM Ha Bci TpaHcdopMalii icTOpUYHOTO 3HAHHS, ICTOPIs 3aIMIIA€ThCS Mepe-
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NMPABOBA AHATNITUKA: TEOPETUYHI 3ACAOU

B2)XHO €MITIPHYHOIO0 HAYKOIO, TOJOBHUM 3aBJIAaHHSM SIKOI € CTBOPEHHS SKOMOTa aJeKBaTHIIIOTO Bep-
OanmpHOTO 00pa3y MOCTIHKYBAaHOTO 00’ €KTA.

Tpy 1bOMY JOCIIiTHHIISA BUPA3HO AHANITHYHUM XapaKTepOM HaJilse IeCKpPHITHBHHUIT MeTox. Moro
OCHOBHHMMH KOMIIOHECHTaMH BH3HA4Ya€ TaKi OCHOBHI MPUHOMH, SIK CIIOCTEPEKEHHs (B 1CTOPUKO-TIPABO-
Biif HayIi oOMesxeHi); BepOaizalis, TOOTO 3HAXOKEHHSI HAMTOYHININX CJIOBECHUX BHPA3iB JIOCIIKY-
BaHOT0 00’€KTa; y3arajJbHEHHS Ta Kiacu(ikalis; TeMIOpalbHO-CHaTianbHa MPUB’sA3Ka (BCTAHOBJICHHS
9acOBUX 1 IPOCTOPOBUX MEX JOCIIDKEHHS ); IHTepIIpeTallis (BUsBICHHS 3MicTy) [8, c. 112—113]. Bmine
MOCITYTYBaHHS IIMM METOJIOM JIa€ 3MOTY CKIIACTH «PEECTP» SIBHILI, TIPOLECiB, (PEHOMEHIB, BIIHOCHH Ta
IXHIX SKOCTEH, SKi B CyKYITHOCTI BUPAXKAIOTh ICTOPUKO-TIPABOBY PEABHICTb.

BapTto xoHCTaTYBaTH, 0 ICTOPUKO-TIPABOBHI HAPATUB (TYT Y BY3bKOMY CMUCIII) «IIPOCISTHHIDY Uepes
PeLIeTO IOPUANIHOTO MUCIICHHS (HEBi €MHOIO CKJIQJIOBOIO SKOTO € aHAIITHYHA CKJIAJ0Ba) 1 € TIEPBUH-
HOIO i HEOOX1THOO KIIITHHOIO 1CTOPHKO-TIPABOBOTO TTi3HAHHS.

MicToukoM e BiJi eMIIpUKH (OMHKCY) 10 TEOPETUYHOIO 3HAHHS (MOSICHEHHS) TYT € Mi3HABAIbHUM
MIPHUITOM iHTEpIIpeTalii (IIOsSICHeHHS ), SKMI BOJHOYAC € IPYTHM PiBHEM ITi3HAHHS a00 HOTo MepImM Teo-
PETUYHUM €TaroM.

Cawme iHTepIIpeTaliiiHO-IPaBOBHIA METOI, SIKMI 3aCTOCOBY€ETHCS ITPU KOTHITUBHUX 1HTEPIIPETALIISX CYC-
MTBHO-TIOMITHYHIX 1 FOPUINYHUX JDKEPET, CTaBUTh Ha Tiepire Micre cepen iHmux MetoaiB 1 O. CkakyH.

[HIIMMK OCHOBHMMH METOJIAMU B iICTOPUKO-ITPABOBHX JOCHIHKEHHSIX, Ha 11 JYMKY, € ()OpMaibHO-JI0-
T19HUH, KW cipusie (GopMyITIOBaHHIO JOTIKO-TEOPETHIHUX (HOMAaTHYHIX) NediHiIii Ta icTopuKo-Tpa-
BOBOT'O MOJICJIIOBAHHSI MUHYJIMX MPAaBOBHUX aKTiB, MOJIH, MIPOIECIB, CIIUPAIOYHCH MPH [[LOMY Ha KYJIb-
TYpPHO-CBITOTJISI/THI OCHOBH (HacamIiepes1, Ha 3aKOHU JIOTIKH), @ He Ha KOHKPETHI iCTOPUKO-eMITipHYHi
daktm [10, c. 23].

Takum yMHOM, BUOYyBaHa METOJOJIOTIYHA 1€papXisi MOXKE CBITYUTH MPO CIPUHHSTTS igeliHOHapa-
THBICTCHKOI (pistocodii icTopii, a came 3a OpuTaHCHLKUM AoCHigHIKOM B. Bommrem, kputranoi diroco-
¢ii icTopii (ii aHaTITHYHOTO KpHJia), sSika 3aiMaeThCsl YOTHPMa OCHOBHUMH TipoOiiemamu: 1) icTopist sik
crienrQivHa rany3b 3HaHHA, 2) icTuHa Ta (akT B icTopii; 3) icTopuyHa 00’ €KTUBHICTH 4) iCTOpHYHE T10-
sicHeHHs [2, ¢. 20]. Illoxo ocranuboro, To 1. KoBanbueHko BULISE TaKi HOTO CIIOCOOU: IPUYMHHUMN; Ye-
pe3 3aKOH; TeHETUYHUH; CTPYKTYpHHIL; QpyHKIioHANBHUNA. ONTHMaNIBHE iX MOEJHAHHS, 3 YpaXyBaHHIM
TIpeaAMeTa OCIIKEHHS, ICTOPUIHOTO TIEPioTy TOIIO0, Ma€e BUpIMIATbHE 3HAUSHHS JJIs1 TOOYI0BH TEOpii,
IO € CKJIaJHUM, TTOB’SI3aHUM 13 aO0CTPaKTHO-TEOPETUYHUM aHaNi30M, IPOLECOM, Y TOMY HOTO BapiaHTi,
KU TTPU3BOUTH 710 (POPMYBAHHS 1/1€aIbHOTO 00pasy MOCIiKYyBaHOI ICTOPUKO-TIPABOBOI peaThbHOCTI
a00 OTpUMAaHHSI KOHKPETHOTO 3HaHHS [5, c. 246].

Ha misixy Bit KOHKPETHOTO A0 3arajlbHOTO BRXKIMBUMHU (PaKTOpaMu MOOYIOBU TEOPii € BUCYHEHHS
i1€1 SIK OCHOBHOT'O $s/ipa TEOPETUYHOI0 3HAHHS Ta IPOBEICHHS KaTETOPIHOIO CUHTE3Y.

KonkpeTHe  TeopeTHUHE 3HaHHS 3/100yBa€ThCs, a HAYKOBA TEOpisi 0POPMITIOETHCS Y MPOIIeci CXO0-
IDKEHHS BiJl aOCTPAKTHOTO 10 KOHKPETHOTO.

VY cy4acHiil iCTOPUKO-TIPaBOBil HayIli MOYXHA BH3HAYMTH HU3KY JACTEPMIHAHT LOTO «PEBEPCHOTOY
pyxy. Cepen HUX, 30KpeMa, YSBJICHHS PO iCTOPUKO-IIPABOBHH MpoLEC SIK ¢y0’€KTUBHO-00’ €KTUBHUH,
SK COIIaJBbHO 1 KyJNbTypHO AETEPMIHOBAHUH; K CKIAIOBUH IIUBLII3AMIIHOTO 1 KyJbTYPHOTO PO3BUTKY
coLiyMy; 3 aKTUBHOIO POJUTIO HOTO Cy0’€KTIB TOLIO.

[TocTynmaTamu TIpu TIPOBEICHHI iICTOPUKO-TIPABOBOTO JAOCTIIKEHHS CTAIOTh 1 METOAOJIOTIUHI TOJIO0-
JKEHHSI 110J10 000B’3KOBOT IOPHUIM3allii METOIOJIOTIYHHUX 3aCO0IB IHIIMX HAYK, II0JI0 CHHTE3Y MPHUHIIN-
MiB K OCHOBU iICTOPHKO-TIPABOBOTO IMi3HAHHS BUIIOTO MOPSAKY (TPUHIIHIT JOTIYHOTO W iCTOPUYHOTO,
EMITIPUYHOIO 1 TEOPETUYHOTrO Ta 1H.) Ta IX YBIJAMOBIAHEHHsI 00paHOMY T'€HEPaIbHOMY IiJIXOJy JOCIi-
JokeHHs Tomo [10, c. 25].

Bomrodac ocMHCIIEHHS y KOHTEKCTI Mi3HAHHS iCTOPHUKO-TIPABOBOI PEATbHOCTI BUMAraloTh OTIPHSB-
HEHHX MMOCTMOJICPHICTCHKUMH BHKIIMKaMH Te3. 30Kpema, IIpo MicIie i poJib iCTopii, sika, 3 0AHOTo OOKY,
IPETeHIy€ Ha CTaTyC HAyKOBOT0, 00’ €KTMBHOI'O Ta CHPSIMOBAHOIO HA ICTHHY 3HAHHS, a 3 IPYTOTro — Mae
CTaTyC yTBEpJDKyBada/cTadiyiizaTopa COIIaIbHOIO 1 JEPKABHOI'O MOPSIKY Ta JIETiTUMI3aTopa BIIAIIH;
PO OB’ sI3aHUH 13 UM I1aM’TEBUI AUCKYPC, Y MEXaX SKUX TBOPUTHCS «M’sKa» 1CTOPisl TOLIO.

AHaNITHYHOTO OCMHCIEHHS TOTPeOy€ iCTOPUKO-TIPaBOBA PEATHHICTD 3 OTIISAY Ha YTBEP/HKEHHS B T'y-
MaHITaPUCTHIII MOHATTS «LITICTHY a00 «TOTAIBHICTEY 3 MOCTTYMaHITAPHUM YTOUHEHHSIM, 110 e LiTICTh
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bonoapyk T. 1. AnajliTuka Ik MeTOI0J10TiYHA OCHOBA iCTOPUKO-NIPABOBUX JA0C/iIKeHb

JIIO/ICBKUX Ta HEJTIOJICHKUX YHHHHKIB, Ka Oyia MonepeaHbo ciuieTeHa abo 3B’ s3aHa y TOMY PO3YyMiHHI,
K€ BKJIAZIAFOTh Yy I1i CJIOBA MPUOIYHUKH TeOpil akTopa-Mepexi, i mo I MUTICTh € aJbTePHATHBOIO TI0-
HSTTIO «CYCIIJIBCTBOY, IK HOTO pO3yMi€ TpaauiiiiHa comiooris [2, c. 21].

JlomaTkoBHX, Hacammepes aHATITUYHUX peQIIeKCiii, MoTpedye BIaCHE MOCTMOJIEPHICTCHKA TEOPist
(TOOTO NMEKOHCTPYKILisl, KOHCTPYKTHBI3M, HAPATHUBI3M, TEKCTyali3M), Mi3HABAJIbHI MOXJIHBOCTI SKOT,
X04a i MaloTh CBOiX KPUTHKIB, 3[1aTHI, 30KpeMa 4epe3 3MiHy paKypciB Ta HOBI aKLIEHTH i KOHTEKCTH J0-
CJIKEHHS, TOKJIACTHCS IO PO3BUTKY i1CTOPHKO-TIPABOBOTO TTi3HAHHS.

BucnoBku. Bukiagene nae mijctaBu CTBepAKYBaTH, IO aHAIITHYHA CKJIa/[0Ba PUCYTHS Ha BCIX
eTarnax iCTOpUKO-IPaBOBOTO JOCIIKEHHS. BogHOUAC HOro MeTO10JI0T1UHOI0 OCHOBOIO € aHAJIITHKA Ha-
cammepes] Ha piBHI OOYI0BH Teopil Ta KoHuenid. [Ipyn 1ipboMy CyTHICTh aHATITHYHUX MPAKTHK BU-
SBIISIETHCS Y TIPOLIECI METOAOJIOTYBAaHHS — BU3HAYCHHI T1IX0/1B, TPUHIIMIIIB, METOIB Mi3HAHHS iICTOPH-
KO-TIPaBOBOI peaahbHOCTI Ha IMICTaBl X SKOMOTa BUUCPITHIIIOTO JOCTITHUIIBKOTO PEECTPY, CKIIAIEHOTO
3 ypaxyBaHHSIM Cy4acHHX HayKOBO-TI3HABaJbHUX MPAKTHK, 110 Ma€ 3a0e3neuyBaTi JOBEACHHS JA0CHTi-
JOKEHHSI 10 MAaKCUMaJIbHO MOYKJIMBOTO PiBHS Ha IEBHOMY €Talll HayKH.

Kopotkoro x (GopMysorw aHamiTHYHOT AiSTIBHOCTI MOXKE CIYT'YBaTH BUCIIB BiZIOMOTO (hpaHIy3bKO-
ro gocmigauka M. broka: «Muciautu He ¢akTorpadiuHo, a CHHTETHYHO 1 COLIOJIOTIYHO, y MIHUPOKOMY
icTopraHOMY KOHTEKCTI» [ 1, ¢. 30], 3aIOpyKor0 40T0 B iCTOPHKO-TIPABOBOMY TOCIIHKEHHI € J0Ope po3-
BUHEHE I0pUAMYHE MUCIICHHS 1 IIMPOKUN HAYKOBUH CBITOTIIA.
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bonoapyk T. I. AnajliTHKa IK MeTO/10/10TiYHA OCHOBA iCTOPUKO-NIPABOBHX J0CIiIxKeHb

Po3risiiaeThest aHATITHYHA CKIIAZI0BA ICTOPUKO-TIPABOBOTO JTOCIIKCHHS. JIOBOAUTHCS, 1110 HOTO METOI0IOTUHOI0
OCHOBOIO € aHAJIITHKa Ha piBHI MOOY0BM TEOpill Ta KOHIENIIi.

ITpy bOMY CYTHICTh QHAJITUYHUX MPAKTUK BUSIBISETHCS Y MPOIECi METOMOJIOTYBaHHSI — BU3HAYCHHI MiAXOMIIB,
MIPUHIIMIIIB, METO/IIB Mi3HAHHS 1CTOPUKO-TIPABOBOI pEaybHOCTI Ha MiJICTaB] 1X SKOMOT'a BUYCPITHIIIOTO IO CIIiTHUIBKO-
r'0 PEECTPY, CKIIAICHOTO 3 ypaxXyBaHHIM Cy4aCHHX HAayKOBO-II3HABAIBHHUX MPAKTHUK, IO M€ 3a0e3MeUyBaTH J0BEICH-
HS TOCITI/PKSHHS IO MAKCUMATbHO MOKIIBOTO PiBHSI HA MIEBHOMY €Tarli HayKH.

Knrouosi cnosa: MeTO0IIOTIS icTOpii IpaBa, aHAIITHKA, ICTOPUKO-TIPABOBE J0CIiKEHHS, TPABO3HABCTBO.

Bondaruk T. Analytics as a methodological basis of historical and legal research

The development of the methodology of legal science is one of the most important tasks of Ukrainian legal science.
A pluralistic approach to law and to its history also determines methodological pluralism as a set of independent
methods.

Currently, the historical and legal science is actively seeking ways to modernize the methodological instruments
and overcome the methodological gaps discovered during the postmodern discourse.
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At the same time, there are urgent problems concerning the establishment of the idea of the level of methodology, the
development of various scientifically grounded models (structuring) of coexistence/complementarity/harmonization of
different methodological levels; attraction and legalization, or rather, integration into the historical and legal science,
methods of other sciences, both humanitarian and natural (in particular, biology), etc.

Their solution is directly related to the implementation of analytical activities as a set of appropriate procedures,
methods and techniques that enables the acquisition of true knowledge and is a guarantee of the effectiveness of
scientific legal and, in particular, historical and legal studies.

The basis for the article was the development of O. Skakun, who explores the systematic and multifactor of the
modern methodology of legal science, 1. Kovalchenko, who, under the pluralistic approach to history, understood the
synthesis of various theories of the historical process; M. Kostytsky, who notes that the analytical approach can be
considered by the historical and legal phenomena through the prism of the triune structure of the general, particular,
unitary; M. Kellman, who emphasizes the significance of the methodology of jurisprudence in identifying new patterns
of development of law and other legal phenomena, the formation of an effective system of legal knowledge as well as
the works of V. Kirichenko, L. Savvenok and others. The purpose of the article is to find out the content and essence
of the analytical component of historical and legal research as its methodological basis, outline the range of analytical
practices in the knowledge of historical and legal reality.

I. Kovalchenko distinguished three types of levels of cognition and relevant theories: comparative, analytical,
synthetic. The basic, or the required levels are the first two. The third is the goal, but given the specifics of the object
and subject of historical and legal research, it is not always achievable.Each of these levels determines its own set of
analytical procedures and practices that have their own peculiarities.

According to the above it is obvious that the history of law — mostly empirical science, has the main task of creating
as much as possible a verbal image of the object under study. Here is an important use of the descriptive method, which
is clearly analytic in nature.

Its main components are such as basic techniques as observation (in historical and legal science are limited),
verbalization (finding the most precise verbal expressions of the object being studied); generalization and classification;
temporal-spatial binding (establishment of the time and spatial framework of the study); interpretation (content
discovery) (N. Krestovska).

It is worth noting that the historical and legal narrative, «sifted» through the sieve of legal thinking, an integral part
of which is the analytical component) — the primary and necessary cell of historical and legal knowledge.

From the empiric (description) to theoretical knowledge, the cognitive method of interpretation (explanation),
which is at the same time the second level of cognition or its first theoretical stage, serves as the source

Such methods as interpretation-historical method, method of formal-logical, historical and legal modeling of past
legal acts, events, processes are the main in historical and legal study (O. Skakun).

Thus, the constructed methodological hierarchy can testify to the perception of the ideas of the critical philosophy
of history (its analytical wing), which deals with four main problems: 1) history as a specific branch of knowledge;
2) truth and fact in history; 3) historical objectivity and 4) historical explanation (V. Wolsch).

In particular, the historical explanation occurs in the method: causal, through law, genetic, structural, functional
(I. Kovalchenko). There are few important factors of constructing the theory (on the way from the concrete to the
general): the nomination of the idea as the core of theoretical knowledge and the implementation of categorical
synthesis.

In modern historical and legal science, a number of important methodological determinants of this «reverse»
movement can be identified. Among them, the idea of the historical-legal process as a subjective-objective, both
socially and culturally predetermined, as an integral part of the civilization and cultural development of society, with
the active role of its subjects, etc.

At the same time understanding in the context of the knowledge of historical and legal reality requires a number
of accepted postmodern challenges.

Analytical comprehension needs a historical and legal reality in view of the establishment of the concept of
«integrity» or «totality» in post-humanitarian clarification in humanitarian terms, which is the integrity of human and
non-human factors.

Additional, first of allanalytical reflectionsrequire a proper postmodern theory (in particular deconstruction,
constructivism, narrative, texturalism), the cognitive capabilities of which are able, in particular, to change their
perspectives and new accents and contexts to advance in the development of historical and legal knowledge.

The foregoing gives grounds to assert that the analytical component is present at all stages of historical and legal
research. At the same time its methodological basis of analytics is primarily at the level of constructing theories and
concepts.

Thus the essence of analytical practices is manifested throughout the process of methodology — the definition of
approaches, principles, methods of knowledge of historical and legal reality on the basis of their as comprehensive
research register drawn up in the light of modern scientific and cognitive practices, which must ensure that the research
is brought to the maximum possible level at this stage of science.

Key words: methodology of the history of law, analytics, historical and legal research, jurisprudence.
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Baceuvkuit B. 1O. Butoku npupoIHOro npaBa: icTOpUYHUIH acleKT

YK 340.1
Bauecnae IOpiitosuu Baceyvkuii,
HAYKOBULL CNiBPOOIMHUK
8i00Ly meopii depocasu i npasa
ITnemumymy oeporcasu i npasa
im. B. M. Kopeyvkoco HAH Vkpainu,
KaHOuoam puouUdHUxX HAyK

BUTOKHU NPUPOIHOT'O MPABA: ICTOPUYHUI ACITIEKT

IMocTranoBka nmpodsemu. 3MiHU y CBITiI i Cy4aCHOMY CYCITUIBCTBI, SIKI BiIOyHCs y APYTiil HOJIOBUHI
XX — Ha mouatky XXI CT. i TpOIOBXKYIOTHCS HUHI, 3 HEOOXITHICTIO 3yMOBWJIN TIIBUIICHY yBary I0o
OCMUCIICHHS 3arajbHUX MOTJISAIB CTOCOBHO NpaBa, HacaMIepes A0 PO3YMiHHS 3aKOHIB JIFOJCHKOTO OyT-
T4 4epe3 npusMy npasa. [Ipu oMy 0coOIHMBOTO 3HaUEHHS HA0YBa€ MIPUPOJIHE MPABO K TaKe, 1110 HaJe-
YKUTh JIFOJIMHI BiJl HAPOJKEHHSI, SIKE 3aKJIaJICHE B CaMill CYTHOCTI ICHYBaHHS JIFOJIUHH 1 € OJTHAKOBUM JIJIsI
Bcix. Came B IbOMY acIieKTi y Teopii mpaBa NPUPOIHE MPABO PO3TIIAETHCS SIK TEOPETHYHA JJOKTPHHA,
3a SIKOIO TOJIOBHUM JDKEPEIIOM TIpaBa € caMa Mpupoa, a He Boyst 3akoHomaBI [ 1, ¢. 132—-133]. Hopmu
MPUPOIHOTO MPaBa, MalOYM MAaKCUMaJbHO IIUPOKE, YHIBepcalbHE 3HAUCHHS, aJpecoBaHi 70 BCiX 0e3
BHUHATKY MPABO3IaTHUX CyO’€KTIB 1 3aKIMKAIOTh JOTPUMYBATHUCS 3aKPIMNIEHUX y HUX TMPHITHACIB, TOMY
0 OCTaHHI, HA AYMKY P. JIylbKkoro, BiJIOBiJatOTh BUMOTAM BHIIOi, a0COJIFOTHOI CIIpaBeIMBOCTI [2].

AHaJi3 ocTaHHiX J0caizKeHb Ta myoJaikamniii. OfHi€r0 3 CydyacHUX TEHACHIIINH PO3BUTKY Teopii mpa-
Ba € QyHAaMeHTam3alis oro meroxonorii. [Ipo 1e y BITYM3HIHNX HAyKOBUX BHUIAHHSX 3a3HAYAIOTH
yKpaiHChKi BueHi, 30kpema H. Ownimenko [3, c¢. 11-17], I1. PaGinoBuu [4], siki npuIiIsIFOTh yBary 3a-
raJlbHUM TIUTAHHSAM TeOopii mpaBa, BATOKaM IpaBa, TEOpil MpaBOpO3yMiHHS, JOKTPUHAIEHUM JKEpeIam
npasa.

O3HaveHa mpobiieMa € IpeIMETOM HayKOBUX JOCHTIDKEHb He TUTbKH (haxiBI[iB 3arajabHOi Teopii mpa-
Ba, BOHA BUBYAETHCS HAYKOBISIMU Taly3eBUX HAIPSIMIB IOPHIUYHOI HayKu. [IpobiemMu BUTOKIB Ta JpKe-
pen mpaBa 3 pizHUX OOKiB JOCHTIJKYyBaJIM MPEACTaBHUKH opuaudHoi Hayku: B. baokin, O. Bacunbes,
B. XKypascekuii, O. 3aituyk, M. Ko3roopa, O. Kommmenko, H. Onimenko, H. [Tapxomenko, I1. Pabino-
Bu4, B. CeniBanos, T. Tapaxonuny, 0. llemiry4eHko Ta 6arato iHIIHX.

Sk 3a3nagac 1O. [lleMmry4eHKko: «...€JUHOTO PO3yMiHHS MpaBa He icHye. [IpaBo He Moxke OyTH €1u-
HUM B3ipIieM 200 eTaTOHOM MPaBOPO3yMiHHs. Y MEBHUX MPABOBUX KOOPAWHATAX OUIBII peIbeHHUMHU €
Ti 200 iH1I pucu npasax [5, ¢. 7]. Bee 1e cBiuuTh Npo akTyadbHICTh IpodieMu. BaximBuM € BeKTOp
MIPaBOBOTO PO3BHUTKY, IIIO BPaXOBYE BUMOTH, TIOB’sI3aHi 3 IHTETpaIlitHUMU, TII00AII3aiTHIME 3pyIIIeH-
HSIMH Ta Hal[lOHAJIbHO-KYJIbTYPHUMH, MEHTAJIbHUMU OCOOJIMBOCTSIMH.

Mera cratTi. I3 3a3HaYeHOr0 BUIUIMBAE OCHOBHA METa JOCJIIKEHHS, sIKa IOJIsIra€ B aHaji3l iCTo-
PUYHKX ACTIEKTIB BUTOKIB Ta JKEpes MPUPOJHOTO NpaBa, 0 Mae LMIMPOKEe, YHIBepcalbHE 3HAYCHHS
1 IOCHJTFOETBCS B Cy4aCHOMY CBITi.

OcHoBHI pe3yJbTaTH A0cTaifKeHHs. [IparHeHHs 3p03yMiTH 3aKOHU JTIOICBKOTO OYTTS Yepe3 Ipu3-
My IpaBa BUHUKJIO mie B CTapoJaBHbOMY CBITi. YSIBICHHS MPO 3MICT MpaBa 3’SBISIETHCS BKE Y paH-
HBOKJIACOBOMY CYCIIUIBCTBI, JIe TIOYMHAIOTh PO3MEKOBYBATH TPUPOIHI (HE3MIiHHI) 1 JIOACHKI (3MiHHI)
3aKOHH. Y IIell mepio]] Aep:KaBHE 3aKOHOJABCTBO PO3IIIAAANIOCH SIK (DaKTOp TIIKOPEHHS CTapIIuMHU MO-
JIOJIIINX, TIPABUTEISAMH IiITaHUX. AHTHYHUHA JeMOKpaTHYHHA momic (a moTiM Pumchka pecryOitika)
CTalll eKCIIEPUMEHTAILHUM TI0JIEM BIIMPAIIOBAHHS THIIUX MPAaBHJII JIIOJACKKOTO OYTTS, 3aCHOBAaHMX Ha
piBHOCTI ¥ cBOOO/1i HOTO TOBHOTIPABHUX WICHIB, /IO KOJIA SIKUX, OJHAYE, HE HAJICKAIHN paOu Ta iHO3EMII.
[Ipote Bxke B TOM Yac cepes MUCTHUTEIIB 3’ ABISIETHCSA TyMKa PO OJHAKOBI MPUPOIHI MMOTPEOH JIFOIEH.
Hanpuknazn, Auripont (01u3bko 400 p. 10 H. €.) CTBEP/UKYBaB, IO 3a MPUPOJIOK0 JIFOJICHKI BiHOCUHU
OJTHAKOBI 5K y BapBapiB, Tak i B eJUTIHIB, B yCiX JIF0/Iel TOTpeOH Bix MPUPOIU OHAKOBI [6, C. 4-5].

Ha nymky crapoaaBhix ¢inocodiB, JHOAMHI B CYCHIILCTBI MO-CIPABEAIUBOCTI PO3IAETHCS PIBHUM
3a piBHE 1 HEpiBHUM 3a HepiBHe. L{fo Te3y rimmboko po3poOuB BeNUKUil rpenbkuil ¢inocod Ta BUCHUI
Apuctortens (384322 pp. 10 H. e.). BiH BU3Ha49aB 3aKOH 5K BUPa3 CIPABEIIIUBOCTI, SIK MipY, III0 YCyBa€e
KpaiHOII, NPUYOMY YacTHHA 3aKOHIB, Ha HOTO AYMKY, OyJa HE TUTbKM TBOPOM MUCTELTBA, a i BigoOpa-
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