NMPABOBA AHATNITUKA: TEOPETUYHI 3ACAOU

Glukhenkiy S. The role of legal experiment in the process of increasing the efficiency of national legislation

There were determined the essence of the legal experiment and its significance for the state and legal regulation of
social processes. The aim and the main objectives of the legal experiment were established. The content of its functions
and the meanings of the latter in the process of legal regulation were determined. There were disclosed the mechanisms
for implementing the legal experiment as a means of modeling legal reality.

Democratization of modern social processes is accompanied by the transformation of the structure and activity of
the state mechanism, the ways of state regulation, and, consequently, the legislative provision of social, economic and
public-political relations. The intensity of the pace of social development is associated with the constant emergence
of new forms and models of relations that require an effective settlement by the state. All this necessitates constant
improvement of the legislation. Given that such improvement should be timely, reasonable and appropriate in terms
of all diversity, the state should avoid false steps in the field of organizational and legal provision of social processes
that could lead to excessive social tensions and severely weaken the authority of the state. The mentioned causes the
necessity of finding effective methods of substantiating and approbating new forms of state-legal regulation in real
time. By its very nature, such a tool is a legal experiment. Its application provides an opportunity to test in practice the
effectiveness of legislative innovations within a separate social group (more often than the one that is covered outside
the administrative-territorial unit).

The relevance of this research direction also lies in the fact that in the modern theoretical science the functional
purpose of the legal experiment has not yet been disclosed, while the clarification of its features and tasks will provide an
opportunity to expand its scope and increase the relevance of the results of implementation.

The purpose of this article is to determine the main tasks and functions of the legal experiment, which determines its
importance and role in improving the effectiveness of national legislation.

Modern reforms cover the main spheres of public relations, but their effectiveness depends on the utilitarian nature of
individual models and mechanisms whose testing at the local level within the legal experiment allows simultaneously to
reveal shortcomings and analyze the feedback and reaction of society to the changes introduced by the state on the legal
regulation of certain processes. Quite often, the need for a legal experiment arises when new forms and models of state
regulation of individual processes are introduced. The legislator, justifying the corresponding organizational and legal
support, is not able to reliably predict the effects of regulatory influence.

In our opinion, the basic tasks of the legal experiment should be considered as follows: verification of foresight re-
garding the effectiveness of the legal norm or law-making idea; determination of the level of effectiveness of the regula-
tory influence of experimental legal norms; determination of the result of state-management influence; establishment of
the mechanism of legal implementation; to find out the possible manifestations of the negative influence of the model of
legal regulation or legal norms introduced in the legal experiment.

Consequently, the functions of the legal experiment should be considered the main directions and methods of its
influence on the social and legal reality, which embodied the social purpose of the legal experiment. Note that in modern
theoretical and legal science there is no unity among scientists in relation to the varieties of functions of the legal experi-
ment and their change. Each scientist substantiates his own point of view, linking it not only with the scope of tasks that
a legal experiment must perform, but also taking into account the desired result of its practical implementation.

Often, distinguish cognitive (empirical), transformational and predictive functions of the legal experiment. The ge-
neralization of the scientific approaches of researchers to the analyzed issue provides an opportunity to argue that, for
example, the cognitive (empirical) function is revealed through the study of the mechanism, effects and features of the
novel’s actions in the legal regulation of social processes with those that already exist.

The transformational function consists in determining the ways of changing the socio-legal reality by the results of the
implementation of the legal experiment. The peculiarity of this function is that transformation takes place at the level of
the local environment, revealing the main mechanisms and potential disadvantages of the new method, model or method
of state-legal influence on social processes.

The most important function of the legal experiment is undeniably prognostic. Actually to predict the further trend
of development of legal regulation and state-management influence on social, economic and public-law processes and
apply a legal experiment.
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THUIIOBI TA HETUITOBI HOPMMU ITPABA:
CTAHOBJIEHHS KATEI'OPIAJIBHOT'O PO3YMIHHA

IocTranoBka npodaemu. CycrijbCcTBO, K 1 0y Ib-sIKa IHIIIA CKJIa/[HA CUCTEMa, MOXKE HAJISKHO (DyHK-
[IOHYBATH 1 PO3BUBATHUCS JIMIIC IPYHTYIOUUCh Ha NIEBHHUX MpaBHiiaX, HA OCHOBI BUOOpY oxHOTO 3 Oara-
ThOX MOJKJIMBHX BapiaHTIB MOBEIIHKHU JJIs TOTO YH IHIIOTO CY0’€KTa.

Jlis peryntoBaHHs MOBEIIHKH JIIO/EH Ta iX 00’€AHAHb y CyCHiIbCTBI (POPMYIOTHCS TIEBHI IpaBUIIa
MTOBEIIHKH, 1[0 OPIEHTYIOTHCS Ha JOCSATHEHHS MTOCTaBIeHOi MeTH. Taxi rpaBuiia, M0 MOKIHKaHI peryiro-
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BaTH )KHUTTS CYCIJIbCTBA, 3a0€3M1eUyBaTH TICBHUI MOPSIOK Ta CTA0UIBHICTD, Y JTITepaTypi HA3HBAKOTHCSI
coLiaTbHUMH HOPMaMHU.

Came NOHSTTS «HOPMay TI0Yald BXKUBATH e B AHTHYHHH 1iepion. Ha koskHOMY eTari CBOro pO3BHT-
Ky BOHO Ha0yBaJO pi3HHX 3Ha4€Hb. TepMiH «HOpMay (Bif] JATHH. «1Orma» — MPaBUJIO, B3ipellb, KEPiBHE
HavaJo, 3pa3ok, Mipa, 1o MOXOAUThH BiJl JaBHBOTPEILKOI i 03HAYAE «BHCOKHI MACIITa0), «IIPaBUIIO»)
yIeplle Movyaau 3aCTOCOBYBATH y OyAiBeJIbHIN CIIpaBi sSIK «CIpaBeANuBicTh KocuHI» [ 1, c. 384]. Tpak-
TOBAaHE y TAaKUi CIOCIO MOHATTS «1Orma» 3 4acoM HMOUIMPHIIOCS Ha cdepy OyXOBHOI Ta MPaKTHYHOI
JUSUTBHOCTI JIFOJIMHM, 30KpeMa Ha (OpMyBaHHsS MOpPaJIbHO-€THUHHMX BigHOCHH. LlunepoH y dinocodii
[paBa 3aCTOCOBYBAB TEPMiH «70rma» HapPiBHI 3 TEPMIHOM «regulay, TyMadyadyn «3aKOH» 3a JOIIOMOT' 00
MeTadOpUKH, 3a1I03MYCHOT 3 OyIiBEIHHOT CIIPaBH, TOOTO K «MaciiTad nmpasa 4u O0e3npas’s» [2, ¢. 433].

CouianbHi HOpMH (HOPMYIOTHCS i YTBEPKYIOTBCS Y KHTTI CYCIIJILCTBA Y Pi3HI CIIOCOOH, CIIIIBHUM
IUIST HUX € Te, IO BCI BOHU BiOOPa)KarOTh JOCBIM Pi3HUX BapiaHTIB MOBEIIHKH Cy0’€KTIB y THX a00
iHIIMX cutyauisx. [Ipu nbomy B comiaibHii HOPMi 3aKPIMIJIFOETHCS TOM BapiaHT MMOBEIIHKH, IO BEJE 0
HaMKpalux pe3yibTaTiB.

CorriajibHI HOPMH 3aBXK]IM [MOBUHHI BUIUIMBATU 3 BOJILOBUX BYMHKIB JIFOJCH, OCKIJIbKA HE MOXHA
3000B’s13yBaTH, 3200pOHSITH 1 JO3BOJATH TakKi [ii, sSIKi TaK YM iHAKIIE HE 3aJIe)KaTh BiJl BOJI JIFOJNHHU.
Bynp-sika comianbHa HOpMa € TICBHUM BEIIIHHSIM 3 METOIO YIIOPSIKYBAHHSI CyCIUTBHOTO KUTT. OmaHAK
HE KOKHE BEJIIHHS € HOPMOIO, a TUIBKH Te, [0 pO3paxoBaHe Ha HEOOMEKEHY KiIbKICTh TUTIOBUX BUTIA/I-
KiB, Ma€ 3araJbHUAN XapakTep, 3BepHEHE 0 BCIX i KOKHOTO, XTO MO)KE TlepedyBaTH B yMOBax, Mepe/-
OadeHnx HOpMOI0. HopMa — 11e 3aBK/IM CTepEeOTHII, 3aCHOBAHHI SIK Ha BHYTPIIIHIX EPEKOHAHHSX, TaK
1 Ha 30BHIITHIX JeTepMiHAHTaX.

Oco0nmBe MicIe B CUCTEMI COI[iaIbHUX HOPM 3aiiMaroTh MIPABOBI HOPMH, SIKI BUHUKIIA HA TIEBHOMY
11a0J1i pO3BUTKY CYCHiNIbCTBA. Byb-sika comiaibHa HOpMa, 30KpeMa i IpaBoBa, — 1€ TPHUIIHC, 10 BUpa-
Kae OJTHAKOBHH 1 3arajlbHAN MacITad AT BUMIPY COIIaTbHO HE0OX1THOT OIIHKY ITOBEIIHKH YICHIB CyC-
ninbeTBa [3, ¢. 108—109]. HopMa € THIIOBOO MOJIEIUTIO MOBEIIHKH OCOOH, 1110 BUAUISE MEXKI MOKIUBOT
Ta 000B’513K0BOT MOoBeMiHKH. HopMa, Bipakaroun BUMOTH COIiaIbHO 000B’SI3KOBO1 TOBE[IHKHU, OPIEHTYE
JUSUTBHICT 0cOOM B Oa’KaHOMY HAIpsIMKY BIIIIOBIJTHO JIO IHTEPECIB CYCIiIbCTBA.

AHaJi3 ocTaHHIiX AocaigKens Ta myoiikaniii. Kateropito «Hopma mpaBay aKTHBHO 3aCTOCOBYBa-
JM 1€ Y AaBHOPUMCBHKOMY IPaBi, 110 CTaJI0 OCHOBOIO POMaHO-I€pPMAHCHKOI IPAaBOBOI CUCTEMH, a HOTO
KJIFOUOBI MPHUHIMITK, MTOHATTS Ta aKCIOMHM JISITJIM B OCHOBY HAI[lOHAJIbHUX MPABOBHX CHCTEM 0araThbox
CYYacHHX JIeprKaB, 30kpeMa i Ykpainu. JJaBHbOpUMCHKHM IIPAaBO3HABISIM BAAIOCS ChOpMYBATH ITOHATTS
HOPMU IpaBa Ta BUSBUTH HU3KY Horo o3Hak. Tak, [loMIoHiii cTBepKyBaB, 10 HEOOX1IHO BCTAHOBITIOBA-
TH HOPMH IIPaBa JUIs THX BUMA/IKIB, IO TPAIUISIOTECS YaCTO, a He JUIS THX, 10 BUHHKAIOTh PanToso. Moro
nmoroBHIOBaB [1aBiio: 3aKk0HOMABIlN 00XOMSITH, SIK cKazaB deodar, Te, Mo BiMOYBAETHCS JIUIIE B OTHOMY
Y1 IBOX BHIAJKAX. YJIbITiaH CTOCOBHO HOPM IpaBa BUBIB IOPHINYHY (OPMYJTy: IPaBa BCTAHOBIIOIOTHCS
HE JUIS OKpeMHX 0ci0, a 3arayiom [4, c¢. 420]. ToOTo yacTiHA 03HAK HOPMU IIpaBa, 3allPOITOHOBAHUX e
y CraponaBubomy Pumi, 30eperii cBoe kBauidikaliiiiHe 3Ha4eHHsI 1 B Cy4acHii IOpHINYHIN HAYIIi.

VY ropuanyHil HayLi MUTaHHS PO HOPMY IIPaBa, sIK 1 PO caMe Mpaso, OyJI0 Ta 3aJMIIAE€THCS OTHUM
13 HaWO1TBIIT CKJIATHUX 1 HAJISKUTH IO HAMBAXKIIMBIIMINX KaTEropiit Teopii mpasa.

VY cyvacHill 10puAMYHIA Hayli MPOOJIeMH JOKTPHHAIBLHOTO PO3YMIHHS HOPMH NpaBa OyJu IpeaMe-
TOM HayKoBoTo noryky M. baitrina, M. Jlasunosa, B. OcHoBina, /1. [Terposa, H. Onimenko, O. [leTpu-
mmHa, [1. PaGinosuya, FO. lllemmyyenka. OHak HE MPUMEHIIYIOUM 3HAYEHHS HAYKOBHX 17Iei BKa3aHUX
YUEHHX, CJ1J 3a3HAYUTH, 10 JOCIIHKEHHS TUIIOBUX 1 HETUIIOBUX IPAaBOBUX HOPM Il HE OyJI0 mpeame-
TOM HaYKOBOT'O aHAi3Yy.

MeTo10 cTaTTi € aHAJi3 OCHOBHUX HAyKOBUX MiJIXO/iB 10 KaTEropiaJibkHOI0 BU3HAYCHHS! HOPMH TIpa-
Ba, XapaKTEPUCTUKA TUIIOBUX Ta HETUIIOBUX HOPM 1 3’sICyBaHHS OCOOJIMBOCTEH HETUIIOBUX HOPM IIPaBa.

OcHoBHIi pe3yJbTaT gocaimkenHs. Haif0inbm qouinbHUM, Ha Hally TyMKY, € BU3HAYEHHSI HOPMH
MpaBa SK MEPBUHHOI KIITHHH COIIOKYJIBTYPHOTO MPOCTOPY, CBOEPITHOI «IIETJIMHU TipaBay [5, ¢. 152; 6,
c. 61; 7, c. 313; 8, c. 21-22]. IlpaBo ckIaia€eTbesi 3 HOPM IPaBa, a, BIAMOBIIHO, CUCTEMHA CYKYITHICTb
ouX HOpM 1 € mpaBoM. Hopmu — 11e oz1Ha 3 «inocTaceii» npaBa y KOHTEKCTi CycniibHUX BigHocuH. [Ipo-
T€ CJIiJT 3a3HAYUTH, 110 KOXKEH €JIEMEHT MPaBa BiJlirpae CBOIO HE3aMiHHY POJIb 1 JIUIIE y CYKYITHOCTI BCi
i €JIEMEHTH CTaHOBIATH MpaBo. HopMa nmpaBa € HaWOUIbII IOPUANIHUMY €JIEMEHTOM, OCKIIBKH came
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B Hill OPMYIIOETHCS PABUIIO MOBEIHKH; Yepe3 Hel MeBHaA i/iesl epeTBOPIOEThCA Ha CYCIUIbHI BiJl-
HOCHHHU 1, HABIIaKH, BiTHOCHHH, IO (PaKTUIHO CKIIAINCS, KOHIIEHTPYIOTHCS 1 3aKPIIUTIOIOTHCS B HOPMI
[9, c. 102].

Sk 3a3nauaB B. [opmenboB: «Hopma npaBa — Lie KjlacMYHa KOMITO3HLIiSE HOPMAaTHBHOTO IPHUIIUCY»
[10, c. 113]. Ha mpoTtuBary misomy, B. Bacunbe yka3yBas, 1110 HOpMy IpaBa CIiJl TPAaKTyBaTH SK MOMEHT
JIepKaBHOTO BEJIiHHS, TOOTO SIK MOMEHT OCHOBHOI KaTeropii mpasa. BiH Takox 3a3HauaB, IO JIOT1YHA
KOHKPETH3AIlisl TOHITTSI HOPMU TIpaBa BiOYBAa€ThCS MUIIXOM BH3HAYCHHS 11 AepKaBHOT BCTAHOBICHOC-
Ti, BJIQJIHOCTI, 3araJlbHOOOOB’SI3KOBOCTI 1 BCE3arajibHOCTI, 3a0€3IEUSHOCTI 3aX0/[aMU JICPIKaBHOTO TIPHU-
mycy [11, c. 163].

HeoOxinHo HarojocuTH, IO B Cy4YacHId IOPUAMYHINA Haylll TEPMIH «HOpPMa TpaBa» B)KUBAETHCS
y IBOX 3HAYCHHSX:

1) HOpMa mpaBa K IOPUANIHO (HOpMaJIi30BaHE MPABUIIO IMTOBEIIHKH, TOOTO IHTEICKTyaIbHA MOJICITh
CycninbpHUX BifiHOCHH (ieanbpHa HOpMa) [12, c. 87];

2) mpaBoBa HOpMa SIK TIOBEJ[IHKA, BITHOCHHY, B3aEMHHU MiX JIFOJIbMHU, SIKi BiJIIIOBIIal0TH NIPaBy, 3a-
KOHY (peasibHa HOpMa); TOOTO BILTMB HOPMHU Ha PealbHy CYCIJIbHY JAIMCHICTD, peaibHi coliaibHi BiJl-
HOCHHH, 110 OYAYIOTBCS 3a MOJEJISIMH, SIKI MICTATH y co0i Hopmu mpasa [13, c. 104]. 3 ornany Ha e
JIOCUTbH YacTO IIiJl HOPMOIO IpaBa, 0COOIMBO NPUXWIBHUKY IIMPOKOTI0 TIIyMadeHHS IIPaBa, PO3yMIilOTh
TAKO peaibHi MPaBOBIIHOCHHH, (PAKTUYHY MOBEIIHKY, L0 BiAMOBIa€ 3aKOHOB1, TOOTO ieabHil HOp-
Mi, 1 Ma€ XapakTep yCcTalleHoro THITY. MaeThcs Ha yBas3i, 0 TIOBEJIiHKA, SKa BiJTIOBiJa€ BUMOTaM IIpaBa,
€ TPaBOBOIO HOPMOIO.

Ha nymky BiTumsasnoro BueHoro J{. CyMcbKkoro, Hopma rnpasa — 11 BCTAHOBJICHE 200 CaHKI[IOHOBaHE
JIep>KaBOIO 3aralbHOO00B’ A3KOBE MTPABHIIO MOBEIIHKH, 110 (POPMYITIOETHCS Y BUTIISAAL YiITKO BUBHAYCHUX
npaB Ta 00OB’SI3KIB 1 TapaHTY€EThCS PUMYCOBOIO CHIIOIO AepikasH [14, c. 22]. [lemo mo-iHmiomy Tiy-
MaJaTh TOHATTS HOPMU IIpaBa i cyvacHi y30embki BueHi. Tak, O. Kapimosa it 3. ['apapoB BH3HAYAIOTH
HOPMY TIpaBa SIK BOJILOBUH, PETYISATUBHUI MPHUITUC, IO MICTHTh THPOPMAIIiIO TIPO HANCKHY MOBEAIHKY
3a TUX 49U iHIUX YMOB [15, c. 43]. besyMoBHO, 1151 TOUKa 30py 3aCIyrOBY€ Ha yBary, aje 3arajoM Majo
YHUM BiJIPI3HAETHCS BiJl PaJTHCHKOI TPABOBOI JOKTPHUHHU.

JlyMKa mpo Te, YM € HOpMa TpaBa «IIPaBHJIOM IMOBEIIHKNY, LI 32 PAASHCHKUX YaciB BUKIHMKaJA
cynepeuku. Tak, HaIpUKIAM, TPOTH ITi€l TMO3UII BUCTYIMHIN BiOMi B PaAsSHCHKIN OpPUIWYHIA Ha-
yui M. [onsiHcekuit Ta A. [lamepcTHUK, sSIKi BKa3yBaJld Ha Te, IO MOHSTTS «IIPABUIIO TIOBEIIHKI» HE
OXOIITIOE yCi€el po3MaiToCTi (OpM peryJiioBaHHS HOPMAaMHU IIPpaBa CyCHiJIbHUX BiJHOCHH, a caMe pe-
T'YJIFOBaHHS MPOSIBIISIETHCS SIK 'y BCTAHOBIICHHI KOHKPETHOTO BapiaHTy TOBEIIHKH, MPaB 1 000B’SI3KiB
cy0’€eKTiB IpaBa, Tak i B TOMy, L0 IPaBOBa HOPMa BCTAHOBIIIOE NIEBHI 3arajibHi OpraHi3auiliiHi OCHOBH
1 MPUHIINAIIA JJIS TIPAaBOBOTO PETYIIOBAHHS IIJTOTO KOMIUIEKCY CYyCHUTFHUX BITHOCHH a00 BCiX iX 3ara-
nom [16, c. 77-79].

31 cka3aHOro BUIUIMBAE, 110 10 CUCTEMH IpaBa, KpiM HOPM SIK IPaBWJI IOBEAIHKH, BKIIOYAIOTh HOP-
MH, [I[0 TAKUMU HE €. 3a3BUYaii 0 HUX BIAHOCSATH MPUHIIMIIK TIPaBa, HOro 3aBaaHHs, Ae(]iHilii, a TAKOXK
TaK 3BaHi HETUTIOBI HOPMATHBHI MPUIIHCH.

OTxe, HOpMH TIpaBa (TUTIOB1) — 1€ OCOOIMBHI BUJ COLIaTBHUX MPABWJI TOBEIIHKN 3arajJbHOTO Xa-
paxTepy, 110 BCTAaHOBJICH], BU3HAHI Y1 CAHKI[IOHOBAaHI KOMIIETEHTHUM OPIaHOM JiepKaBH a0o B iHIIOMY,
nepeadaueHOMY HEIO TIOPSIIKY, SKI MAIOTh 3aralIbHOO00B I3KOBY CHITY, PETYIIOIOTH CYCIUTbHI BiTHOCH-
HU B IHTEpEecax rpOMaJIsiH 1 CyCIiIbCTBA, BUPAKAIOTHCS IMyOIiYHO Y ()OpPMaTbHO-BU3HAUYCHHX [TPUITUCAX,
SK MIPaBUJIO, B MUCHMOBIH (opMi Ta nepeadadaroTh MOXKIUBICTD 3aCTOCYBAaHHS JIePKaBHO-IIPUMYCOBHUX
3aXO0/1iB, BKJIFOUAIOYH Bi/IMOBIIAJILHICTD TIEpE]l IEPIKABOIO Y pa3i MOPYIICHHS X HOPM 3 METOIO X ITiJI-
TPUMKHU Ta HEYXUJIBHOTO BUKOHAHHSI.

IlepmuM KpOKOM [0 OCTIJUKEHHS! HETUIIOBUX HOPM IIpaBa € BU3HAUCHHS IX MOHATTS, aHaJi3 JpKe-
pel LpOro TepMiHa, HOro eBOJIONIT y BITUM3HSHIN Ta 3apyOiKHIN Haylli, BUBYCHHS BIUIMBY MOJ0XKEHb
3arajpHOI Teopii mpaBa Ha POPMYBAHHS IBOTO KJIOYOBOI'O TIOHSTTSI.

[Tix THIOBMMU HOpPMaMU TIpaBa CIIiji pO3yMITH MpaBHiia NOBEAIHKH 3aralbHOO0O0B’I3KOBOTO Xapak-
Tepy, AKi, PeryJII0I0UM NPaBOBITHOCHHH, BKA3yIOTh iX Y4acCHHUKaM YiTKHH BapiaHT NOBEAIHKH, HE HaAa-
10YM iM TIpU IbOMY TIpaBa CaMOCTIHHOTO BHOOpY, HE3aJIeXKHO Bij Bumaaky. KpiMm Toro, TumoBa HOpMa
NpaBa 3aKpiIUIIOE OJTHO3HAYHE MPABUIIO MOBEIIHKH, TOOTO YYaCHHUKH KOHKPETHUX MPaBOBIJHOCHH MO-
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JKYTh TTOBOJUTHCS JIUIIE TakK, K BKa3zaHo y HOpMi. CaMe i HOpMH XapaKTepU3yIOThCsl IMIIEPaTHBHOIO
MPUPOIOIO.

Bynab-sike nep:kaBHO-OpraHi3oBaHe CYCIUILCTBO HE MOXKe OOiHTHCS Oe3 HOpM mpaBa. AJie 1ie OJu-
HUYHUH (PeHOMEH NpaBa, TOMY NOBHE HAyKOBE BU3HAYCHHS TIOHSATTS IPUITYCKAE 3’ SICYyBaHHS BIACTUBUX
HOpMI TIpaBa criennigHuX 03HaK (BiaactuBocte) [17, c. 435]. A OCKIIbKH HETHIIOBI HOPMH € OKPEMHIM
BUIOM ITPABOBUX HOPM, TO iM BIIACTHBI SIK 3arajbHi O3HAKH, 110 HaJeKaTh BCIM BUJaM MPAaBOBUX HOPM,
TaK 1 HalO1IBIT BaYKIIMBI OCOOJIMBOCTI, IO € XapaKTEePHUMHU BUKIFOUHO JIJI1 HETHIIOBUX HOPM TIpaBa, 1o
BIJIPI3HSIOTH 1X BiJ 1HIIUX BUJIIB IPABOBUX HOPM, 1HAKIIIE KaKy4dH — CIeIiabHi 03HAKH.

Jlo 3aranbpHUX O3HAK HETUIIOBUX HOPM HaJIeXaThb:

1. Hetunosa HopMa IpaBa, SIK 1 iHIII, € aOCTParoBaHoO Bijl 03HAK 1HIUBIyaIi3allil i BKa3ye JuIle Ha
Ti XapaKTEepHi 03HAKH MMOBEIIHKH, K1 € CYTTEBUMH, TOOTO PO3IIISAAIOTH MOBEAIHKY SIK BHJI CYCHUIBHUX
BimHOCHH. [1i 03HAKH, BKITIOUEHI 10 TEKCTY HOPMH, CTAIOTh IMPaBUJIaMHU TIOBEIIHKH, 00O0B’ SI3KOBHMH JIJIS
peadizanii BciMa cy0’eKTaMU CyCITIBHUX BiJTHOCHH, SIKi pETYJIOIOTHCS LI€I0 HOPMOIO.

OTxe, HOPMH IIpaBa MICTATh BKA3IBKM Ha CYTT€Bi O3HAKU IOBEAIHKHU, BJIACTHBI KO)KHOMY 3 HEBU-
3HAYEHOI KiJIbKOCTI KOHKPETHHUX 1HIUBIIyaIbHUX BIJIHOCHH (BYMHKIB), SKi JIepKaBa Ma€ HaMip ITiJIaTH
npaBoBOMY peryiroBanHio [18, ¢. 202-203]. IIpoTte came icHyBaHHSI HETUIIOBUX HOPM IIpaBa CBiTYHTh,
10 iICHYIOTB Pi3HI KUTTEBI CUTYAIIii, Ki PETyIOIOTHCS IIUMH HOPMaMH, a TAaKOK MOYKJIMBI TEKiIbKa Ba-
piaHTiB MOBEJIHKH — TOOTO iCHY€E IEBHE MPaBO BUOOPY BiAMOBIIHOI MOBEIIHKH YYaCHUKAMHU MTPABOBUX
BiJTHOCHH 3aJIE)KHO BiJl camoi curyarlii. [Ipy IboMy BCTaHOBIIOIOTHCS Pi3HI KpUTEPIi MipH BiMOBiTah-
HOCTI 3a MOPYIICHHS Li€1 MPaBOBOi HOPMH.

2. HerunoBa HopMma mpaBa, sIK 1 iHII PaBOBI HOPMH, € TIEBHUM METOJOM BIUIMBY Ha PETyJIbOBaHi
CyCHUThHI BITHOCUHU. METONN peryIioBaHHS BiTHOCHH, 1[0 BUHUKAIOTh, € A0COTIOTHO HETOTOXXHUMH,
AK 1 caMi BIJHOCHHH, OCKIJIbKM BHKOPHUCTOBYIOTHCSI Pi3HI clOCOOM MPUTaMaHHOI iM BU3HAYCHOCTI Ta
ynopsakosaHocTi. Jlo 1bOro MeToay Hajlexarhb: IIEBHE KOJIO OOCTaBHH, 3a SKHUX 3aCTOCOBYETHCS HOP-
Ma; KOJIO YYaCHHKIB, PEryJIbOBaHUX I[i€I0 HOPMOIO BIIHOCHH; B3a€MHI MpaBa i 000B’SI3KM; CaHKIIIT 3a
HEBUKOHAHHA IIMX 000B’S3KiB, ajie BCI BOHM MArOTh AWMCIO3UTHBHUN XapakTep 3aJIeKHO Bif 0OCTaBUH
KHUTTEBOI CUTYaIii

3. AGCTpakTHICTh HETHIIOBOT HOPMH ITPaBa 30BCIM HE 03HAYa€ a0COMIOTHOI HEBU3HAUEHOCTI 11 3MiCTy.
SIkpa3 HaBIIaKH, IIsI HOPMa TOMY 1 € TaKO¥O, 110 MICTUTh KOHKPETHE MTPABUJIO TTOBEIIHKH 13 3a3HAYCHHIM
MIEBHUX BapiaHTIB, OCKIJIbKHU Ja€ MOKJIMBICTD iX YTOUHEHHS 3 000B’SI3KOBUM YpaxXyBaHHSIM OCOOJIMBOC-
Tell y KO)KHOMY OKpeMoMy BUManky. KoskeH iHIUBiAyanbHUN BUNIAJIOK, SKMH MOPYIIye MaifHOBI IIpaBa
rpoMajisHiHa a00 FOPUAMYHOT 0COOM (BJIaCHMKA MaiiHa, CTOCOBHO SIKOTO BUMHEHA KPAJIKKa), MiIa1ae
mij o 1i€l HopMu, TOOTO BOHA PETyIO€ 1HINBIyadbHI BIIHOCHHU I[HOTO BUJY, IO TOBTOPIOOTHCS
200 BUMHEHI 32 MMONIEPEIHBOI0 3MOBOIO TPy 0Ci0. 3aBIIKH TOMY, IO BOHA ITOCTIHO BIUTMBAE Ha IIEH
BUJI BiIHOCHH, 11 BUMOTH PEali3yIOThcs BCiMa sIK 000B’I3KOB1 151 KOXKHOTO, XTO MPHUYETHUI 1O BUMHEH-
HS IIbOTO BUJIY 3JI0YHHY, 3aJIe)KHO BiJl 00CTaBWH Y KOHKPETHIN CIIpaBi.

TakyM YMHOM, HETHUIIOBA HOpMa MpaBa K 3arajbHEe MPaBHUJIO MOBEIIHKU PETYIIOE BUJI CYCIIJIBHUAX
BIZTHOCHH, IO ITOBTOPIOIOTHCSI, OCKIIBKH HE BUUEPIYETHCS OJHOPA30BOI0 Peaji3ali€lo, a OXOIIIIOE BC
MOJJIMBI THIUBIIyalbHI BUNIaIKK. Uepes 1ie Taka HopMa IpaBa — 3arajibHe 1 3araibH0000B’ I3K0BE TIpa-
BHUJIO HOBEIIHKH.

4. 3MIiCT HETHUIIOBOI TIPABOBOi HOPMHU BH3HAYAETHCS 00’ €KTUBHOIO MPHUPOJMOI0 TOTO BUAY CYCITiIh-
HUX BiTHOCHH, Ha yMOPSAKYBaHHS SIKUX BOHA crpsiMoBaHa. BiH opMyeThcs miJ BIUIMBOM COIiajIbHO-
ro JOCBify peryJiloBaHHs, PiBHS 3arajbHOI 1 IPaBOBOI KyJbTYPH, €TUYHUX 1 NOJITUYHUX YCTaHOBOK,
Opi€HTAIli Iep)KaBH Ta IHIIMX YAHHHUKIB. Y HABEJICHOMY MPUKIIAl TOSCHUTH PABUIIO, YOMY 000B’ 130K
BIJIIIIKOTyBaHHS 30UTKIB JIGKUTHh Ha JICPHKaBi 3arajioM, BiIMIOBITHUX HOTO Cy0’ €KTaX, MYHIIUTIAIBHUAX
00’ eqHAHHX, TUTHKY TIPUPOJIOI0 IIUX ITPABOOXOPOHHUX BiTHOCHH HE MOXKHA. TOoMy 3MiCT HOpMH Tepe-
B)KHO BU3HAYAETHCS 3MICTOM PErybOBaHMX BinHOCHH [19, c. 48—49].

5. CyTTeBOIO 03HAKOIO HETHUIIOBOI HOPMHM IpaBa € ii 3B’S30K i3 AepkaBoro. Byab-ski mpaBoBi HOp-
MU BCTAHOBJIIOIOTH YH CAaHKIIOHYIOTh KOMIIETEHTHI OpraHu jepxasu. [IpaBoTBOpyYa AisUTBHICTE JepiKa-
BU HAMOUIbII OYEeBUAHA [IPU CTBOPEHHI TAKHUX JKEpeIl MpaBa, SIK 3aKOHH Ta iHIII HOPMAaTHBHO-IPABOBI
aKTH, SIKi BUJIAIOTHCS JIEpKaBOI0. AJle JiepiKaBa 3allHIIAEThCs CUIIOI0, IO TBOPUTH MPABO, TAKOXK MPH
CaHKIIIOHYBaHHI HE HEIO0 CTBOPEHUX HOPM (3BHUYAiB, pENIiriiHUX MpaBuil, IPABOBUX JTOKTPHUH, JOTOBOPIB
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TOIIO), SIKi € MPAaBOM TUIBbKH 1 caMe B pe3ysbTaTi HaJaHHs IM 3araqbHO000B’SI3K0BOI cuin. He mMeHII
BKJIUBOIO € POJIb JICPXKABH Ta 11 opraHiB y peamizalii HU3KU IIPaBOBUX HOPM, Y TOMY YHCHIi 1 HETHIIO-
BHX, 30KpeMa B OXOPOHi BCiX HOPM IIpaBa BiJ MPaBOIOPYILICHb.

6. Hetumosa HopMa ITpaBa € JUCIIO3UTHBHOIO 33 CBOEIO MPUPOJIOI0, OCKIIBKH B Hill MICTSATHCS TIPaBH-
JIa TIOBEJIIHKH, M0 Jaf0Th 3MOTY YYaCHHUKaM IMPABOBUX BiJIHOCHH, SKi BOHA (HOpMa) pEryJytoe, 00upaTu
MIEBHUH BapiaHT MOBEAIHKH 3AJI€KHO BiJl )KUTTEBOT CUTYallii, [0 BUHUKIIA. AJie y OyAb-IKOMY BUIIAJIKy
I HOpMa TiepeOyBae i OXOPOHOIO JAepKaBH, OCKUIHPKH HEIO BCTAHOBJICHA, TOOTO BXKE mepemdadcHi
3aX0J1 IPUMYCY, 10 OYAYyTh 3aCTOCOBAH1 Y BUIAIKaxX MOPYLICHHS i€l HOPMHU Cy0 €KTaMH IIpaBa.

7. HerunoBa HOpMa mpaBa — II€ MPaBWJIO MOBEAIHKH, 10 HaOyBa€ O3HaK HOPMATHBHOCTI 1 3a-
TaJbHOCT] Y YiTKO BCTAHOBJICHOMY HOPSIKY, TOOTO IIi HOPMH € 3arajJbHUMH, ajie He 000B’SI3KOBUMHU
[20, c. 112]. TyT KJIFOUOBUM MOHSTTSM IOCTAE 3aTraJbHICTh, @ HE 3araJIbHOO0OOB’I3KOBICTh, 5IKa CTOCY-
€TBHCSA 3araJioM IpaBoBoi HOpMH. CaMe 3araJIbHICTE K OCOOJIMBICTE HETHIIOBHX HOPM BiTOKPEMITIOE iX
BiJl THIIOBUX HOPM, SIKi SIKpa3 1 XapaKTepU3yIOThCs 3aralbHOO00B’ I3KOBICTIO, TOMY IO TIEPILi HAJAI0Th
MOJKJTUBICTh BHOOPY y4acHHKaM IMPABOBITHOCHH KOHKPETHUX TpaB 1 000B’S3KiB, a OCTaHHI — MICTSTh
B c00i MpaBOBUl NpUNHKC, IKUH 000B’I3KOBUH AJIs BUKOHAHHS yciMa Cy0’€KTaMu IPaBOBiIHOCHH, 1110
PEryIIOIOTHCS TaKOK HOpMOIO. Taka HOpMa Mae 3HAYEHHS HE JIJIi OKPEMOT'0 1HAMBIAA, a JUIS BCIX, XTO
BXOJIUTH J0 TIEBHOT KaTeTopii Jitojiei (CyCIiabCTBa 3arajioM) K MOXIJIHBHX (200 peaqbHUX) yYaCHUKIB
MIEBHOTO BUY CYCHUIbHUX BifiHOCHH [21, c. 247].

BucnoBku. SIx cBimuuTh aHaTi3 BITYM3HSHOTO 3aKOHOMABCTBA, HETHUIIOBA HOpMa TIpaBa, sIK i Tpa-
BOBa HOpMa 3arajioM, 3a3BU4ail HE BKa3y€ Ha MEPCOHI(PIKOBAHMX BUKOHABIIB PO3MOPSIKEHHS, IO
MICTHTBCS Y Hilf. [HaKIIe Kaxyuu, BOHA pO3paxoBaHa Ha HEWITKO (BiIHOCHO) BU3HAUEHE KOJIO YIIOBHO-
Ba)KEHUX 1 3000B’s13aHUX 0¢i0. Ile BinOyBaeThCs TOMY, IO 111 HOpMa K aOCTPAKTHA MOJIENIb TIOBEIIHKH
MpUITycKae i1 HEOJHOPA30BY i, a OTKE, MOXKE «3aXOIHUTH» Y TOJIe CBOTO TSOKIHHS MOTEHIIHHO, 3a-
JIEXKHO BiJ] 00CTaBHH, KOJKHOTO UJIeHA CYCITITHCTBA.

O3Haky 3arajibHOr0 XapakTepy HETUIIOBOT HOPMH MIPaBa MOJIATaloTh Y TOMY, IO IIPaBOBa HOpMa pe-
TYJIIO€ TPYITY KUTBKICHO HEBU3HAUCHUX CYCIUIBHUX BITHOCHH, aIpecoBaHa KOy HemepcoHi(hiKOBaHUX
cy0’exTiB, i€ y 4aci Oe3mepepBHO, HE BUYEPIYE CBOK 00OB’SI3KOBICTH MEBHOIO KUIBKICTIO 3aCTOCY-
BaHb, il YMHHICTb IPUIMHSIETHCS, CKACOBYETHCS 32 CICIIAIbHOIO MPOLEAYPOO.

8. HerumoBi HopMu mpaBa MOXKyYTh OyTH peajizoBaHi 1K y (hOpMi BUKOPHUCTaHHS Cy0’ €KTUBHHX ITPaB
i cB0OOJ, Tak iy (hopMi 3aCTOCYBaHHS.

9. HetnmoBi HOpMHU HaZAIOTh MOYKIIUBICTE 3IHCHEHHSI 32 CBOIM BUOOPOM HE OYIb-SKHUX IiH, a TiJIb-
K{ 10puaudHuX. i 'opuIuaHuMy TissMH pO3YMIETbCSA MPOSIB 330BHI BHYTPILIHBOTO CTaHY JIIOJUHH,
3 SIKUMH HOPMH TIpaBa OB’ I3yI0Th BUHUKHEHHS, 3MiHY UM TPUITMHEHHS IOPUIUYHUX BiTHOCHH.

Herunosa Hopma mpasa — 1ie 3arajibHe, (POpManbHO-JIOTIYHE, TUCIO3UTHBHE MIPABHIIO TOBEIIHKH,
BCTAHOBJICHE UM CAaHKI[IOHOBAHE JIEPIKABOIO SIK PETYJISATOP CYCHUIBHUX BiTHOCHH, IKe OQiliitHO 3aKpi-
TUTIOE Mipy CBOOOXH, PIBHOCTI Ta CIIPAaBEIIMBOCTI BIIITOBIAHO O CYCIUIBHUX, TPYIIOBUX Ta 1HIINBI-
IyaJbHUX 1HTEpECiB HACETCHHs KpaiHH, a TAKOXK CTYMIHb 1 BUJ FOPUAMYHOI periaMeHTalil MOBeIiHKN
YYaCHUKIB MPABOBITHOCHH, [0 HAJIA€ M MOXIIMBICTh BapiaTUBHOTO BUKOPHUCTAHHS (3aJ€KHO BiJ| 1X
BOJII Ta 00CTaBHMH) X mpaB i cBOOOJ, 3a0e3MeuyeThesi BCiMa 3aX0JjaMHu JIEP’KaBHOTO BILUIMBY XK [0

IpUMYCy.
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Tonosuyx B. M. TunoBi Ta HeTUNOBi HOPMHU MPaBa: CTAHOBJIEHHSI KATEropiajJLHOT0 PO3yMiHHS

VY cratTi 3’5ICOBaHO E€BOIIIOLIIO YSIBICHb PO IPABOBY HOPMY. Y3arajbHEHO ICHYIOUI Y Cy4acHii I0puIHYHIA Hay1Ii
HiAXOJH 10 XapaKTePUCTUKU IPAaBOBUX HOPM 1 TaKMX IX PI3HOBUAIB Ta TUIIOBI i HeTUNOBI HOpMU. Bu3HaueHo ocob-
JIMBOCTI Ta 3HAYCHHS HETUIIOBUX HOPM IIpaBa.

Knrouosi cnosa: HopMa npaBa, TUIIOBa HOPMa MpaBa, HETUIIOBA HOPMa IpaBa.

Golovchuk V. Typical and non-standard rules of law: the formation of a categorical understanding

The article clarifies the evolution of ideas about the legal norm. The approaches to the characterization of le-
gal norms and their varieties and typical and non-standard norms existing in modern legal science are generalized.
The peculiarities and meanings of non-standard norms of law are determined.

Formulation of the problem. Society, like any other complex system, can properly function and develop only on the
basis of certain rules, on the basis of the choice of one of many possible variants of behavior for a particular subject.

In order to regulate the behavior of people and their associations in society, certain rules of behavior are formed
that are oriented towards the achievement of the set goal. Such rules, designed to regulate the life of society, to ensure
a certain order and stability, in the literature are called social norms.

It is the notion of «norm» that began to be used in the Ancient period. At each stage of its development, it acquired
various meanings. The term «normy» (from the Latin norm — «rule», «model», «guiding principle», «sample», «mea-
sure» derived from the ancient Greek and means «high scale», «rule») was first applied to the construction business
as «the justice of the square». The term «normy, thus construed in this way, over time spread to the sphere of spiritual
and practical activity of man, in particular to the formation of moral and ethical relations. Cicero in the philosophy of
law used the term «norm» along with the term «regulay, interpreting the «law» by means of a metaphor borrowed from
the construction business, that is, as «the scale of law or injustice».

A special place in the system of social norms is occupied by legal norms that arose at a certain stage in the deve-
lopment of society. Any social norm, including legal, is a requirement that expresses the same and general scope for
measuring socially necessary assessment of the behavior of members of society. The norm is a typical behavior model
of a person that distinguishes between the limits of possible and compulsory behavior. The norm, expressing the re-
quirements of socially binding behavior, orientates the activities of the person in the desired direction in accordance
with the interests of society.

The purpose of the article is to analyze the basic scientific approaches to the categorical definition of the law, the
characterization of typical and non-standard norms and to clarify the peculiarities of non-standard legal norms.

The first step towards the study of non-standard legal norms is the definition of their concept, the analysis of the
sources of this term, its evolution in domestic and foreign science, the study of the influence of the provisions of the
general theory of law on the formation of this key concept.

Under the standard rules of law should be understood rules of conduct of the mandatory nature, which regulate
the relationship, indicate their participants a clear version of behavior, without giving them the right to choose their
own independently of the case. In addition, the standard rule of law enshrines the unequivocal rule of conduct, that is,
participants of a particular legal relationship can only behave as stated in the norm. It is these norms that are characte-
rized by imperative nature.

Any state-organized society can not do without the rules of law. But this is a unitary phenomenon of law, so a
complete scientific definition of the concept involves finding out the inherent features of the law of specific features
(properties). And since non-standard norms are a separate form of legal norms, they are inherent as general features
that belong to all types of legal norms, as well as the most important features that are characteristic exclusively for
non-typical norms of law, distinguishing them from other types of legal norms, in other words — special signs.

Key words: norm of law, standard norm of law, atypical norm of law.
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