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Kleshchenko N. Topical issues of legislation unification

In the current climate there is no question of national legislation imperfection and ineffectiveness. These defects
are so obvious that not only practitioners, scientists and scholars, but also ordinary citizens are talking about them.
Negative situation which has developed within national legal array can be resolved with legislation unification, which
is designed to streamline the latter one and make it uniform and compliant with international requirements.

Unification is a complex and long process of bringing the current legislation to certain standards and requirements.
It is necessary to find answers to questions arising in the process of its implementation in order to produce the desired
result of harmonization. First of all, the unification act must comply with international standards.

In all cases, the involvement of international legal standards and foreign experience must be coordinated and sci-
entifically well-founded, organized based on the national legal culture features and state integration degree into certain
international community.

Secondly, there is an inconsistency of the legal technique rules, which is also an open question both to legislative
practice, and high-quality unified act creation.

The unification process should be continuous and cover all structural units of the legal system. Its use in various
parts of the legislation depends on the previous conditions of unification, and its implementation technique. Such
conditions should include the need for legal material unification in a certain area of social relations, a high level of
legislation systematization, etc. Unified rules are the result of uniform civil relations regulation with a foreign element
using international legal means and mechanisms.

Under any circumstances, the Ukrainian legislator should assume the priority to harmonize those relationships that
require urgent reform and those which depend on the necessary cooperation of our country with the EU, as well as
those arising from the obligations assumed by Ukraine within the framework of the contractual relationship.

Based on the general theory of law unification and modern international integration experience, we can conclude
that law unification in the broad sense does not constitute analytical relations legal regulation differences removal in
the law of the individual states, by creating similar legal norms, but entails international cooperation impediments
removal and development of relations which are regulated by national law, by establishing the same legal norms and
law institutions.
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JIOT'IKA MEPEBAT Y KOHIEIILII POHAJIIA JIBOPKIHA
HoAO NMPOBJIEMU ABOPTY

MocranoBka npodaemu. CydyacHa ykpaiHChKa PaBOBA CUCTEMA XapaKTEPU3Y€EThCS IHTEHCHBHUMHU
MOLTYKaMH HOBUX (DOpM peryiroBaHHS CyCHUIBHUX BiTHOCHH 1 p030yJ0BOIO IEMOKPAaTHYHHX JAEP>KaBHO-
MIPaBOBUX IHCTHUTYIIIH Ha 3acajax BEPXOBCHCTBA IpaBa. bymb-ska corliaabHa MisUTBHICTD PETYITIOETHCS
NeBHUMHU HopMaMu. FOpuanyuHa AisibHICTE NOTPpeOye NOCTIHHOTO NPUHHATTS pimieHs. Crenudika ropu-
MUYHAX PIllleHb MOJSITae y iXHif yperynp0BaHOCTI HOpMaMHu TnpaBa. BoHNM HakiamalTh CyTTEBI MPO-
LECYaIbHO-TIPOLICIypHI Ta JICOHTHYHI OOMEKEHHS Ha 3arajbHUAMN JIOTTYHUH MTPOIEC TXHLOTO MIPUUHSATTSI.
PimenHst 3211 MpUIMAaETHCS 010 IEBHOI POOIIEMHU, 3T1THO 3 JIOTIKOIO Ta Teopiero misHaHHs. [Ipo6-
JIEMOIO BBAYKAETHCS BIICYTHICTH MOSICHEHHS 200 BIiIMOBIAI HAa 3alHUTAaHHS, SKE BUHUKIO B Teopii abo
npaktui. [IpuiiHATTS piteHHs ToTpedye 3AilCHEHHsT BUOOPY MK albTePHATUBHUMHU MOKJIUBOCTSIMH
y IocSTHEHHI fesikoi MeTH. HeoOXitHO BpaxoByBaTH, 110 comiajbHa 00CTaHOBKA MOCTIHHO 3MIHIOETHCS,
HEPIJKO CYMPOBOKYETHCSI KOH(IIIKTaMH iHTEPECIB.

Jlorika KOH(MIIKTY 3aJUINAETHCS AKTYaJbHOIO JUI CYyYacHO! IOPUIMYHOI Teopii Ta NPakTHKH.
Po3B’si3anHsA KOHQIIKTY MICTUTH y c001 aHami3 ¥ OIiHKY cHTyamii, BHOip croco0y Horo BUpIimIEeHHS,
(dbopMmyBaHHS MJIaHy Aii, HOro peasizamito, OLiHKY e(EeKTHBHOCTI CBOIX [iif, TOMY € CKJIaJHHM IMPOLe-
com. Came Jorika KOH(IIIKTY MO>KE CTaTH B HAroi JUTst FOPUANYHOI TEOPii Ta MPaKTHKH Y MATaHHI BUPI-
HICHHS MPOoOJieMH a0OPTy y CydacHii MpaBoBii, JeMOKpAaTHUHIH JAepkaBi. Y 3B’S3KY 3 IIMM 3aCIIyTOBYE
Ha yBary BHpIIICHHS MTPO0JieM 010€THKH CIIOCOOOM JIOTIKH IepeBar y KOHIEMIil BUAATHOTO aMepUKaH-
chKoro ropucrta i pinocoda Ponanna JIpopkina (1931-2013 pp.) 11010 nutaHHs abopTy.
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NMPABOBA AHATNITUKA: TEOPETUYHI 3ACAOU

PesynpTaTti mpoBeneHOro AOCTIIKEHHS MOKYTh OYTH BUKOPHCTaHI AJIsl TOAAIBIIOTO JOCHIHKEHHS
MPOOJIEMHUX IMUTAHB JIOTIKW IPUHHSTTS PIllIeHb; IPH BIOCKOHAIICHH] TIYMadeHHS Ta IPUHHSATTI PillleHb
Y CYZIOBIii Ta MPAaBOOXOPOHHIH IsSIIBHOCTI.

AHaJi3 ocTaHHIX A0CTiMKeHb Ta myOaikaniii. [lutanHas o0 abOpTy K TEOPETUKO-TIPaBOBA, MO-
panbHO-eTHYHA Ta (izocodcbka mpobdiaema BuBUanocs 6aratebma nociigankamu (JI. baunnceka, O. bo-
rinuy, H. bopucesny, 10. ['orons, O. JIkBoBa, B. Mockanenko, M. [lomnos, A. ®enopora, P. Xaxun-
cekuit, K. UepeBko Ta iH.).

Mera crartTi nossirae 'y BUCBITJICHHI JIOTIKM miepeBar y koHueniiii P. /IBopkina mo1o npooiaemu
abopry.

OcHoBHi pe3yabTaT qocaimkenHs. P. /IBopkiH po3poOuB jibepanbHy erajgitapHy TEOpiro, o Ha-
MOJISITa€ Ha PIBHOCTI Y TIJHOCTI KOXKHOT JIFOAMHY Ta MoBa3i A0 Hei. Ll inest € HeHTpanbHoo B yCix HOTo
KHHTax, TIEPIII 3a BCE, Y TMPUCBIYCHIN aKTyalbHIM TIpoOiemMaM OioeTnku kam3i «LlapuHa ®KuTTs: apry-
MEHT I10J10 a0OpPTiB, eBTaHa3ii Ta 0coOUCTOi cBOOO MY [2].

3HayHa YacTHHA Ii€l KHUTH aJpecyeThbCs BHYTPIIIHIA MIHHOCTI XKHUTTS JIOJAHHU, a TAKOX TPUPOL
1HTEpecy JIepKaBH JI0 3aXHCTy wi€l iHHocTi. Ha movyarky Bumanus P. JIBOpKiH BiJICTOIOE BiIOMY Te3y
PO Te, IO TIABKH CBIAOMI JIFOANU MOKYTh BOJIOJITH iHTEPECOM CTOCOBHO 30€pEKEHHS CBOTO JKUTTA a00
YHUKHEHHSI CTpa)kKIaHb. I3 mMi€l TOUKHU 30py, 10 MTOSBH IyTTEBOCTI Ta 1HIINX 3110HOCTEH, JTFOACHKUHN TUTI T
HE Ma€ BJIIACHHUX 1HTEPECiB, SIKi MOTJIM O MiATPUMYBATH Jep>KaBHY MOJITHKY, CKEpPOBaHY Ha OOMEKEHHSI
abopris. [lomiTuky, SKi 0OMEXYIOTH MPaBO Ha a0OPT, MOXKYTh CIIUpATHCA Ha Te, 1o P. J[BOpkiH Ha3uBae
OKPEMHM JICP’)KaBHUM 1HTEPECOM Y 3aXHUCTI JIIOJICHKOTO KUTTS (a detached state interest in protecting
human life).

I HaBnaku, momiTrkKa, sKa OOMEXye MpaBO Ha 3IHCHEHHS a0OpTY MICIs OTPUMAaHHS IUIOAOM HyT-
JMBOCTI (sIKa MPUOIM3HO 30ira€Tbesl i3 JKUTTE3NATHICTIO), MIATPUMYETHCS 1HTEPECOM JIepXKaBH, SKUN
BHIUTMBAE TaKOX 3 iHTepeciB miomxy [2, ¢. 10-24]. P. JIBopkiH BBajkae, IO OKpeMi IHTEPECH JIeprKaBU
y 3a0e3MevYeHH] MOoBark J0 MiHHOCTI KHUTTS BUMPABIOBYIOTH 3a00pOHY Ha abOpT JIMIIE MICIs TOTO, SIK
BariTHUM JKiHKaM HaJ[aHO PO3YMHY MOXKIIUBICTh TIepepBaTy HeOakaHy BariTHICTh. [lo mocsrHeHHs i€l
TOYKH 3aKOH ITOBHHEH JI03BOJISATH KIHKaM MPUHMATH PillIEHHs PO BariTHICTh BIAMOBIAHO 70 IXHIX BiIac-
HUX TOTJISIIIB Ha T€, SIK Kpalle CTABUTHCA 10 LIHHOCTI )KUTTA. [licist ZOCSTHEHHS )KUTTE30aTHOCTI, KON
HEPBOBA CUCTEMA IUIOLY € JOCUTh PO3BHHEHOIO, 1100 3pOOUTH MOXKIIMBOIO Yy TJIUBICTh, JEPKaBa MOXKE
CEpH03HO OOMEXHUTH JIOCTYII JI0 a0OPTIB, BUXOSAYHU 3 il 3aKOHHOI pOJIi Y 3aXUCTI ICTOT, 3/IaTHUX MaTH
BIIacHi iHTEpecH [2, c. 168—170].

VY «lapusi xutts» P. JIBopkiH nporonye ibepanbHy iHTeprnpeTanito KoHcTuTyii 3 MeToro 3axuc-
TUTH KOHCTHUTYILIHHI IpaBa Ha a0OpT 1 eBTaHa3io — KpaiiHi cuTyauii, KOJ1 JOBOIUTHCS OOMpaT Mix
KUTTSAM 1 cMmepTio. Ha #oro mymky, KOHCTUTYIIiSI «BCTaHOBIIOE 3arajibHi, 3p03yMiji MOpadbHI CTaH-
JapTH, SIKi ypsJ Ma€ MoBaxartu, ane <..> HaJa€ IpaBo <...> CYAJsSM BUPILIyBaTH Te, IO Li CTAaHIAPTH
03HAUaIOTh 32 KOHKPETHUX 00cTaBuH» [2, c. 119]. Buenwuii npononye HOBHUI criocid iHTeprpeTarii po3-
ODKHOCTEH 3 IpUBOY aOOpTiB Ta eBTaHa3ii. Bin BBaxae, mo aedatu npo abopT 3aCHOBaHI Ha KITUPOKO
MOLIMPEHIN 1HTEJIEKTYyalbHIN IUTyTaHUHI», SKa 3aBa’ka€ MOOAYUTH MEPCHEKTUBY iX HAJICKHOTO MPaBo-
BOTO BperyioBanHs. «[lmyTanrHa» cToCy€eThCs NBOX PI3HUX MO3UIIIH MO0 BiAMOBIAAIFHOCTI Ta aBTO-
PHUTETY Ypsily BIJTHOCHO 3aXHCTY JIOJICHKOTO >KUTTs. OJlHA MO3MLIs MONATaE y TOMY, IO HOCIT KUTTS
MarOTh «IHTEPECH» Ta «IIPaBay. 3 TOUKH 30PY APYTOI IMO3HIIIT TFOACHKE JKUTTS OIMHIOETHCS K «BHYTPIIII-
HEY, «CBAIICHHE» a00 «HEJOTOPKAHHE» HABITh TOJI, KOJIU )KUTTS HE € HOCIEM 1HTEPECIB 1 MPaB.

P. JIBopkiH Ha3WBae apryMeHTH, 3aCHOBaHI Ha MEPIIii MO3UIIi1, «OXITHUMINY (derived) 3amepedueH-
HsiMu abopriB. [Ipuiyckarouu Te, Mo TUTiJ € ICTOTOO 3 IHTepecaMu, a OTXKe, 3 TIpaBaMH, JIOTIYHUM Oyie
BBaXKAaTH, 10 ypsA MOKE 1 MOBUHEH 3aXMIIATH JKUTTS IUIOAY, 1 BiH e Mae 3aXHUILATH 1 HOro mpasa.
P. JIBOopKiH MOSICHIOE, IO IIsI TTO3UIIIS Ha3BaHA HUM «ITOX1THOIO» caMe TOMY, IO B Hill 000B’SI3KH YPsIAY
BUBEJ/ICHI 3 MPUHIMITY iCHYBaHHs npaB. Jpyriii e mo3uii, ska BUTUIMBAE 13 TOTO, IO JIOACHKE KUTTSI
€ «CBSIIIEHHUM» UH «HEIOTOPKaHHUMY», BiAmoBigae «ocHOBHe» (y P. [IBopkiHa — «okpeme», detached)
3anepeveHHs. P. J[BopkiH Ha3uBae 11 «OKPEMOI0y MO3UIIIEI0, TOMY 1110 3000B’SI3aHHS YPSILy Y IbOMY pasi
«HE TIOX0AAThY Big npaB (because the obligation of government is not «derived» from rights).

Xin momanemroi aprymenTamii P. JIBopkina Taxuii. Ha #ioro gymky, myske mMajio XTO HacmlpaBi Bi-
PHUTH 3aCHOBKaM IOXiAHOTO 3arepedyeHHs. BiH HaBOIUTH JaHi COLIOJOTIYHUX OMHUTYBaHb, BiINOBITHO
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Jo sikuX Oinbina yactuHa rpoMaisH sk y CIIA, Tak i 3a KOpJoHOM, BBakae, 110 abopT Mae OyTH 3a-
KOHHUM, 3aJIMILIAI0YMCh IEBHOIO MIPOI0 aMOpaJIbHUM, X04a H i3 MPUYMH, HE3aIEeKHUX BiJl KIIOX1IHOTO»
3anepeveHHs. ToOTO Il JFOU JOTPUMYIOTBCS «OKPEMOToy», 200 OCHOBHOTO 3arepedyeHHs. Lle o3Hauae,
0 BiAMOBIAL HA TPoOIeMy abOpTy 3aJeKUTh TUIBKU Bijl CEHCY «OKPEMOT'0» 3alepeucHHs], TOOTO Bij
[IHHICHUX CTaHJapTiB CyCHiIbCcTBA. YN MOKe TOJTITHYHA CITITPHOTA CITPABEIMBO 3pPOOUTH I1i BHYTPIIII-
Hi MIHHOCTI TIPEIMETOM KOJICKTUBHOTO pimeHHA? Yn MoXxe ypsia 3a00pOHUTH ab0 iCTOTHO PETyIIIOBaTH
a0opTH Ha Tiii MiJICTaBI, 110 BIH 00paa€e CBATICTH JIOJICLKOTO kUTTsA? Binmnosias P. JIBopkiHna — Hi. Ypsia
MOJKE 3BayKaTH Ha JTUCKYCIi PO CBATICTB KUTTS JIMIIE OCTIIBKH, OCKUIBKH 1I€ HE HAK/IaJa€ HisIKUX «He-
TTOCWJIBHUX TATapiB» HA JOJIO JKIHKH, SKa X09e BAATHCS 0 a0OpTy. Y Psa MOKe HaBITh BUCIOBIIIOBATH
OnaroroBiHHS MEpe]] KUTTSAM 32 JIOTIOMOTOI0 JSSIKUX TPaBHJI, JOKH BOHU HE TOPKAIOTHCS 31MCHEHHS
O1IbII BaJKJIMBOTO MIPaBa — MpaBa KiHKHK Ha BUTbHE PO3MOPSIIKEHHS CBOIM TiJIOM.

VY miif KHU31, a TaKOXK y CTATTsIX, onmyOmikoBaHux y «The New York Review of Books» [1; 3-5],
P. JIBopkiH 3axuIae pileHHs, yXBaleHi CylaMd y CIipaBi Roe MO0 MpakTHKH abopTiB. OcoOnnBuii
iHTepec BUKJIMKAE HOTo PO3YMiHHS TOTO, SIK PENiris cipuiiMae MOpajibHi Ta MPaBOBI acleKTH JecOaTiB
po abopTu.

YV Hac yciX € cIijibHa IoBara /o BHyTPIIIHBOT IIIHHOCTI (200 CAaMOLIHHOCTI) XKUTTA (the intrinsic value
of life). IlpuknagaMu BHYTPILIHBO LIHHUX pedeH, sIKi MOXKYTb 1 TOBUHHI MOBa)KaTHCS, € HE TUTBKU TBO-
pHU MHUCTEITBA, TPAAMIIIHI peMecia, Mparopy 1 3HUKAK0Yi 010JI0T1UHI BUM, a U JOACHKI SHICKITITHHH.
Bci i 00’exTH MaroTh, Ha TyMKy P. JIBOpKiHa, MEBHY BHYTPIIIHIO I[IHHICTb, KA MOXKE MIEPEBEPITYBATH
IHTEepecH OKPEMHX ITOBHOTIPABHHX OCi0.

Oxkpemi ecTeTH4HI, peliriiHi Ta KBa3ipeliriiHi KOHIeMii r100aabHOi €KOJIOTii, MICTEITBA Ta Ha-
LIOHAJIBHUX CUMBOJIIB CBOT'0 Yacy HOTPAlMIM Ha MOJITUYHY apeHy, Jie IX CTajaH IUIyTaTd 3 NUTaHHAMU
npaBocyas. P. JIBopkiH 3a3Hauae, o y NoxiTH4HiK Ta npaBoBiid KynbTypi CLLA Oyap-sKi mUTaHHS PO
3arajibHe 0J1aro HepiAKo ITYTa0Th 13 MUTaHHAMM NpaB JIOAUHU. 30KpeMa, MPaBoBi 0OMEKEHHS adopTy
1o 1972 p. MicTrIHCS Y KpUMIHATEHOMY TIpaBi.

[MotyxHi comianbHi pyxH, Taki sk abominioHizm y XIX cr. un deminism y XX CT., CTaal CUMBOJIY-
HUMH XPECTOBUMH MOXOJaMH, SIKi CIIOHYKAJIH 10 MOPaJbHOI pe)OpMH B pi3HOMAHITHUX aCMEKTax i Ha
PI3HUX PIBHSAX — OCOOMCTOMY, MiCIIEBOMY 1 HaliOHAJTbHOMY. Tak camMo pyXu «3ax» 1 «npomuy abOpTiB
MAaloTh BiJIpa3y JeKijbKa Ifijiel i crioco0iB aprymenTaitii. [To3urisi BUOOPY «3a», HANpUKJIIa, HE € TIPO-
CTHM apryMEHTOM Ha KOPUCTb KOHCTUTYLIHHMX mpaB, moAo sikux P. J[BOpKiH He JOMyCKae yKOJHHUX
riOpUAHUX TO3WIINA. 32 BU3HAYEHHSM, MPOTHAIs adopTam TMOBHHHA BBaXKaTHCS ab0 TMOXiAHOIO, abo
OCHOBHOIO TTO3UIETO.

3acHOBaHa Ha MPUPOJHOMY TpaBi peliriiHa NpoTUAis abopTaM MOETHYE i KATOMUIBKHX, 1 TpoTec-
TaHTChKUX TeousioTiB — P. JIBopkin murye TyT sik [lamy [laBma VI (enmukmika «Donum Vitaey 1987 p.),
Tak 1 mporectantiB [1. Pemci, a Takox Bke 3ramyBanoro Buie P. Hoitxay3a, mo6 migrpuMartu iX TBep-
JOKEHHSI TIPO Te, IO pelliriiHa ono3uiisi abopTaM CIUPAETHCSI BUKITIOYHO Ha TIOBary 10 JKUTTS, a HE Ha
nparHeHHs Ao crpaseanuBocTi. Haromicts P. J[BopkiH roBopuTh npo mpasa sk mpo «HagodaHi». Tomy
3 TIOTJISIAY TIpaBa «iCTOTHO PEMiTiiHI» (essentially religious) OMIHKYA 3HAYCHHS 1 CBATOCTI JKUTTS BH-
TIISIaI0Th 3a3BUYall «CYNEPEeWTUBUMIY 1 «cmipHUMUY. OCKUIBKK TPOMaJsHU MaroTh 3a [lepmioro mo-
MPaBKOIO [IPABO BIJIbHO BUCJIOBIIIOBATH CBOI «pEeNIriiHI» cyHKEeHHS 1 3aiiMaTH pi3Hi no3uuii, P. JIBopkin
BHCTYTIAE TPOTH JEP>KABHOTO BTPYUYAHHS y AeOATH TPO CBATICTH KUTTSA. Ha miaTpUMKy CBOET MO3HIIIT
BiH nociaBcst Ha pitenHs Bepxoaoro Cyny CILA y cnipasi «Planned Parenthood v. Casey» (1992 p.):
«B ocHOBi ¢B00OIM € MpaBo BU3HAYATH BJIACHY KOHIEMLi0 OyTTs, ceHcy, BeecBity 1 TaemHMLII JT10-
CBKOTO KUTTS («At the heart of liberty is the right to define one’s own concept of existence, of meaning,
of the universe, and of the mystery of human life») [6].

Lle pimenns P. J/IBopkiH BBaykae BUpa)XeHHSIM CycinbHOI (iocodii cBOOOAM caMOBU3HAUCHHS, SIKa
HaJlae TpoMaisiHaM MpaBo OYTH 3aCTPaxOBaHUMM BiJ HaB’sI3yBaHHs JEPKaBOO OyIb-SKOT MO3MLIT Bif-
HOCHO PEJIITIHOT0 3HAYCHHS MTOHATH CBATOCTI a00 HEIOTOPKAHHOCTI JIFOJICHKOTO KUTTS. SIKOM neprkaBa
HaB’sA3yBaJia SIKYCh KOHIEMIIIIO CBSATOCTI XKHTTS, «IIe 03HA4ajo O, [0 aMepUKaHChKiI TPOMaISHU Oijblie
He repe0yBaroTh y Oe3Ielli y cBoill CBOOO/Ii IOTPUMYBATHCS BIACHUX Pe(PIESKCHBHUX NMEPEKOHAHb CBOET
ocobucToi coBicTi» [2, c. 164].
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Bucnosku. OTxe, Ha nymKky P. J[BopkiHa, pimieHHsI mpoOyieMu abopTiB 3aJIe)KUTh BiJ MIHHICHHX
CTaHJapTIB CYCINbCTBA. YPsia HE MOXKE OOMEKHUTH MpaBa )KiHKH Ha CBOOOAY PO3MOPSIKEHHS CBOIM Ti-
JI0M. YUeHH HaroJjoIye, o BCi npasa «Haa0aHi», 1 TOMy 3 IOTJISIy IpaBa pesiriiHi OLiHKN 3HAYCHHS
1 CBATOCTI )KHUTTS 0O0OB’A3KOBO «CITIPHI».

P. JIBopkiH po3rismae TYMaHICTHIHUHN iean «XOPOIIOTO XKUTTSD 1 MPOIIOHYE JIIOepaTbHy TEOpPito
pillieHb aKTyaIbHUX MPOOJIEM, 1[0 BHHUKAIOTh Y 3B’SI3KY 3 TIPAarHEHHSIM JI0 HBOTO, OJHIEIO0 3 TAKKX MPO0-
JeM € nuranns aboptis. Moro niGepaibHa eramiTapHa Teopis HANONATAE HA PIBHOCTI Y TiHOCTI KOXKHOT
JIFOJIMHU Ta [10Ba3i 10 Hel.

V cBoiii konuenuii P. J[Bopkin nocmipkye npodiemMy abopTy 3 TOYKH 30py JIOrikd KoHDIikTy. Bu-
PIIMTH 1le TUTaHHS MOKJIMBO 4Yepe3 3acTOCYBaHHs JIOTIKU mepeBar. BiH Haronouye, 1o KOXeH Ipo-
MaJIHUH Ma€ MpaBo OyTH 3aCTPaxOBaHMM BiJ HaB’sI3yBaHHS JIep:KaBolO OyJb-sIKOi MO3ULIT BIZHOCHO
PENITIHHOTO 3HAUCHHS MTOHATH CBATOCTI 00 HEIOTOPKAHHOCTI JTFOACHKOTO KHUTTS.
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Kosanenxo I. B. Jlorika nepeBar y konuenuii Ponaaaa /[Bopkina mono npodiaemu adopty

VY cTarTi po3nIsSIaEThes BUPILICHHS PoOIeMu 010eTHKH cTocOOOM JIOTIKH MepeBar y KOHIEHIIT BUIATHOTO aMe-
pHUKaHCBHKOTO topucta i pinocoda Ponanga JIBopkina 111010 nmutaHHs abopTy.

Baxnuee miciie y TBopuii cnammuHi P. J[BopkiHa 3aiimae aHani3 nutaHb Oioetuku. Y kHu31 «llapuHa xutTs:
apryMeHT 1o/10 abopTiB, eBTaHa3ii Ta 0coOMCTOT CBOOOAN BiH MPUBEPTAE YBAry A0 COLaJbHUX Ta MEIUYHUX acICKTiB
rpoMagsgHChKuX npaB. P. JIBOPKiH BiICTOIO€ T€3Y, 1110 TUILKHU CBiZOMI JIIOAU MOXYTh BOJIOLITH iHTEpecaMu B 30epexeH-
Hi CBOT'O XHTTSI a00 YHUKHEHHS cTpaxJaHb. [0 MOSABU 4yTIMBOCTI JIIOACHKUM IUIIJ 11I€ HE Ma€ BIACHUX 1HTEPECiB, AKi
Moy O BUIIPaBIaTU JEp:KaBHY MOJITUKY oOMexeHHs a0opTiB. P. JIBOpKiH 3axuIlae KOHCTUTYIiHHI IpaBa Ha abopT.
Ha iioro mymKy, nedatu mpo abopT MICTATh «iHTEICKTyaIbHY ILTyTaHWHY». BOHa BUHHKAE 3 TBOX PI3HHUX ITO3HILIH 010
3aXHUCTY JIFOACHKOTO JKHUTTS.

Ha mymKy BU4eHOTO, pileHHs mpoOiaeMu abopTiB 3aIeXKHUTh BiJI HIHHICHUX CTaHAAPTIB CYCHIBCTBA. YPSI HE MOXKE
0OME)KUTH IpaBa )KiHKK Ha CBOOOY PO3MOPSIKEHHS CBOIM TijIoM. TyT HeOpeuHi MOCHIaHHS Ha PEJIITiiHI KaTOJUIIbKI
1 MPOTECTAHTCHKI AaBTOPHUTETH, IO 3aIEePeuyoTh a0OPTH, BUXOISIH 3 KIIPUPOJHOTO» TIpaBa Ha KUTTA. P. JIBOpkiH Ha-
TOJIOIIIYE, 1110 BCI MpaBa «HaA0aHI», 1 TOMY 3 MOy MTpaBa PeNiriiiHi OIHKKA 3HAUCHHSI 1 CBATOCTI )KUTTS 000B’I3KOBO
«CIIpHI».

Kurouosi crnosa: 6ioeTuka, mpaBsa JHOIUHH, JIOT1Ka MPUUHATTS PillIeHb, JIOTiKa KOHQIIIKTY, Tpodiema abopTy, Jiorika
nepesar.

Kovalenko G. The preference logic of Ronald Dvorkin’s conception the problem of abortion

This paper is devoted to the solution of the problem of bioethics by the method of the logic of preferences in the
concept of american lawyer and philosopher Ronald Dvorkin on the issue of abortion.

An important place in the creative heritage of R. Dvorkin is an analysis of bioethics. In his book The Tsar of Life:
An Argument Concerning Abortion, Euthanasia and Personal Freedom, R. Dvorkin draws attention to the social and
medical aspects of civil rights. R. Dvorkin defends the thesis that only conscious people can have interests in preser-
ving their lives or avoiding suffering. Before sensitivity, human fetuses do not yet have their own interests that could
justify the state policy of restricting abortions. R. Dvorkin protects the constitutional rights to abortion and euthana-
sia — extreme situations when one has to choose between life and death. In his view, the debate on abortion contains
«intellectual confusiony. It comes from two different positions regarding the protection of human life. One position is
that carriers of life have «interests» and «rights». For the second position, human life is evaluated as «sacred» and «in-
violable». On the basis of this «inviolability», legal restrictions on abortion until 1972 were contained in criminal law.

According to R. Dvorkin, the solution to the problem of abortion depends on the value standards of society. The
government can not restrict women’s rights to freedom of the body. Here are inappropriate references to religious
Catholics (Pope Paul VI) and Protestant (R. Ramsey, R. Neuhaus) deniers of abortion, based on the «natural» right to
life. R. Dvorkin emphasizes that all rights are «possessed», and therefore from a legal point of view, religious assess-
ments of the meaning and holiness of life are necessarily «controversial».
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R. Dvorkin considers the humanistic ideal of «good life» and offers a liberal theory of solutions to the pressing
problems arising from the desire for it, one of such problems is the question of abortion. His liberal egalitarian theory
insists on the equality of everyone’s dignity and respect for her.

In his concept, R. Dvorkin examines the problem of abortion in terms of conflict logic. It is possible to solve this
question through the application of the logic of advantages. He stresses that every citizen has the right to be insured
against imposing on the state any position regarding the religious significance of concepts of holiness or inviolability
of human life.

The logic of the conflict remains relevant to modern legal theory and practice. Conflict resolution is a complex
process and includes many elements. It is the logic of conflict that can be useful for legal theory and practice in solving
the problem of abortion in modern society.

Key words: bioethics, human rights, decision making logic, conflict logic, abortion, preference logic.

YK 340.1
Bima Muxaiiniena Kozauenxo,
3000y8au 8i00iny meopii depicasu i npasa
Incmumymy Odepoicasu i npasa
im. B. M. Kopeyvkoco HAH Ykpainu

MPABOBA CBIJIOMICTbh: ICTOPUYHHI TA JIOTTYUHUI KOHTEKCT

HocranoBka npodaemu. [loxii, siki BinOynmcs B Ykpaina mig wac PeBodmtontii ['iqHOCTI, mpuBepHYIH
yBary BCBHOTO CBITYy 3arajioM Ta IOPHIUYHOI IPOMaJCHKOCTI 30kpema. Cepell OCTaHHIX OyJM HAayKOB-
11i, IepeyciM MPeJICTaBHUKY MMO3UTHBICTCHKOTO MPAaBOPO3YMIiHHS, OCKUTBKH TIO/IiT Ha MaiiiaHi npojie-
MOHCTPYBAJIM CIIA0KICTh Ta Hee(PEKTHBHICTH MMO3UTUBHOTO MpaBa B Ti OypEeIOMHI Ta TepOidHi JHI 3UMH
2013-2014 pp. ['poMazasHu y cBOEMY NPOTUCTOSHHI 3 O(QILiIHOIO BIa00 HE MOTJIM MOKJIAAATUCS Ha
YUHHE TOJII TIPABO, 2 BUKOPUCTOBYBAJHN 3¢OLTBITIOT0 CBOT IMTPaBOBI YSABICHHS PO CIIPaBEUTUBICTE. [HaK-
1Ie KayKy4d, JPKEpesIoM Tpasa JAjisl HUX OyJia iXHsl IPaBOCBIIOMICTh, a OTKe, 3a3HaueHa MMpodjaeMaTHKa
BUSIBWJIA HEaOUSKY aKTyaJbHICTh Y HOBHX YMOBAaX, KOJIM YMHHI (pOpMasIbHO-IOPUANYHI JUKEepesa IpaBa
JIOBEJIH CBOIO HECIIPOMOJKHICTh CTATH HA 3aXKCTi MPaB IPOMaJISH. 3a3HaueHe OJHO3HAYHO CBITYHUTH ITPO
HEOOXI1AHICTh TOCIIIKEHHS (PeHOMEHA MPABOCBIJOMOCTI SIK JKeperna MpaBa 3 OIJIsAy Ha BUTOKH IIbOTO
SIBUIIA B ICTOPHYHOMY Ta JIOTITHOMY KOHTEKCTI.

AHaJi3 0CTaHHIX JocTimKeHb Ta myoaikamii. Ciij 3a3HauUTH, 10 Pi3HI ACHICKTH MPOOJIEMATHKH
MIPaBOCBIIOMOCTI SIK JKepeIta paBa IDTiTHO AOCITIKYBAUCh K Y PAASHCHKI 9acH, TaK i Miciis 3100y TTs
YkpaiHoto He3anexHocTi. Tak, 30kpema, 1e npami M. Ctporosuua, . ®apb6epa, I Octpoymosa, E. Ha-
3apenko, M. Ko3wo0pu, M. bypu, B. Manaxosa, M. [lumbantoka, . Ilaruyk.

MeTo10 CTATTi € TOCTIPKEHHS ICTOPUYHHX TIEPEAyMOB Ta JIOTIYHUX KOHIIENTIB (DeHOMEHa TpaBo-
CBIZIOMOCTI.

OcHoBHI pe3yabTaTH J0caigxenHs. [[pobieMaTrka MpaBoOCBIIOMOCTI 3arajioM Ta IPaBOCBIIOMOC-
Ti SIK JDKepena MpaBa 30KpeMa Bijjoma JIOJACTBY 3 AaBHiX vaciB. llle B pannix muBimizanisx Cxoxy Ta
[liBmHS MUCITUTEINI OMIKYBAIUCS 1ASIMH MOPSIKY Y MEPIINX CYCIIJILCTBAaX, SKi BOHU BUBOJIWIH 3 3a-
raJibHOTO TIOpANKY BeecBiTy. OcTanHil 3a3BUYail MOB’S3yBad 3 TAKUMH ITOCTATSIMU Ta SIBUIIAMH, SK
Bpaxwman, [lao, Jloroc, CBitoBuii po3ym Tomio. 1106 iX ocArHyTH MUCIUTENI CBill NIISX PO3MOYMHAIIH
3 BU3HAUYEHHS MEPIIIOOCHOBH ITMX peHOMEHiB. 30kpeMa, y CtapomaBHii ['pertii, Ha yMKy OTHUX, ITIEIO
ocHoBoto OyB cBit ifeit (I[ligarop, [lnaTonH), Apyrux — cBit MaTepiansHux peueit (Jdemoxput, ['epakiiT,
Emnixyp). Y 3B’513Ky 3 IUM I'€He3a IPaBOCBIIOMOCTI BU3HaUanacs 3 ypaxyBaHHSM LbOTO MTOIUTY Ha TyXOB-
HUH Ta MaTepialbHUN CBIT, 3HAXOJAYM CBOI BUTOKHU, BIJIIOBIIHO, B iJcaibHOMY a00 MaTepiaJbHOMY
BUMipi. SIKIO Ui MpeICTaBHUKIB ifealbHOI Teuil, sika mi3Hime Halyia cratycy ¢inocoderkoi cuc-
TeMH — i7eai3My, TIPaBOCBIAOMICTh BUKOHYBajda PeJICKCUBHY pOJIb, JOCTIKYIOUH BIIACHUW 3MICT,
TO 715l IPEICTABHUKIB MaTepianizmMy — aApyroi ¢izocodcrkoi cucteMu, MpaBOCBiIOMICTD 31MCHIOBAIA
Mi3HaBaJdbHY (DYHKIIiFO 30BHIMIHROTO CBiTy. OJHAK MiJIICHOI KOHIENIIiI MpaBOCBIIOMOCTI K JpKepera
1paBa ToJii He 0yJI0 CTBOPEHO.

Amnasioriyna kapTuHa croctepiranacs iy panabomy CepennboBivui. Ik Biomo, 1eit nepiof B icropii
JIFOJICTBA XapaKTEPU3YETHCS CaKpaTi3alli€l0 CYCIUTbHOT CBIIOMOCTI, 30KpeMa i mpaBoBoi. Hampukman,
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