NMPABOBA AHATNITUKA: TEOPETUYHI 3ACAOU

i JISATH OJHOYACHO 3 HaIllOHAJNLHUMH 1HTepecamu. HallioHanpHa i/ies K CBOEPIIHUI TyXOBHUN CTaH HapOAy, HOro
MEHTAJITET, POPMYETHCS 3aJICKHO Bil TpaAULIii, SIK CYTO MPaBOBUX, TAK 1 XPUCTUSHCHKO-IIPABOBUX, KYJIBTYpH, BCHOTO
cepeNoBHIIa OyTTs JIIOIWHH | BOJHOYAC caMa BIUIMBAE HA HUX, ICHYE 5K JUKEPENIO KyJIbTYPHO-ICTOPUYHOI TMHAMIKH
Harii. HamioHanbHa ifiesl € JyXOBHUM KaTali3aTOpOM HaIliOHAJILHOTO BiIPOKEHHSI 1 BUIIUM MPOSIBOM MOJITH30BaHOT
HaIllOHaJbHOI CBiZIOMOCTI.

Kniouogi cnoea: mpaBoBa cucTEMa, XPUCTUSHCHKO-IIPABOBA TPAAULisl, TPAH3UTUBHICTb, HAL[IOHAJIbHA 17I€s, HACTYII-
HICTh Y TIPaBi, MPaBOCBIIOMICTb.

Mima I. Theoretical and legal aspects of the formation of a national idea in the conditions of transitivity of
the Ukrainian society

The process of formation of different directions of objective scientific analysis of the problems of the theory of state
and law is researched; the analysis of the national idea in the transformation processes of cognition of law is conducted.
The formation of a national idea is explained by the position of transitivity of society, the law and structural elements
of the legal system, with an emphasis on the existence and preservation of Christian-legal traditions in the law as an
element of national identity, which is an objective and subjective need for the perfection and development of law, form-
ing legal and functional expediency, reflecting the peculiarities of interpreting the results of the spiritual and practical
assimilation of legal reality embodied in the phenomenon of Christian-legal traditions.

The emphasis is placed on the fact that the national idea can not be understood without taking into account the
special conditions of life of the people during its history. It reflects the deep level of national consciousness, advocates
all forms of reflection of a nation (man) over issues of the essence of the national community and the meaning of its
existence. The national idea also reflects the totality of value orientations of the nation, the direction of the people’s
thinking, the ability to feel and act simultaneously with national interests. The formation of a Ukrainian national idea,
based on the principle of the widest possible national consensus, requires a social compromise based on national values
and interests: both legal and Christian-legal.

It is emphasized that the national idea must be constructive, have realistic goals and rely on effective social tech-
nologies to achieve them and mechanisms of social and regulatory regulation of social relations. The national idea as a
kind of spiritual state of the people, its mentality, is formed depending on the traditions, as well as legal, and Christian-
legal, culture, the whole environment of human existence, and at the same time influences on them, it exists as a source
of cultural and historical dynamics of the nation. The national idea is a spiritual catalyst for national renaissance and
the highest manifestation of a politicized national consciousness. The main factor in the implementation of the national
idea in life is the integral national-state ideology as a kind of consensus of subjects of political activity in relation to key
values of society, strategic guidelines for the development of the state.

The position of the formation of a national idea, which reflects the deep foundations of the people’s consciousness,
is substantiated, is an important factor in integrating the nation around basic legal values, combining its past, present
and future, defining national priorities, and acting as a strategic guideline for the development of the state. The basic
feature of the Ukrainian national idea should be the interaction between the legal, Christian-legal values and cultural
innovations that are traditional for the Ukrainian society, caused by globalization processes. It is thanks to the dialogue
between traditions and innovations that will contribute to the constructive synthesis of ideas, strategies, theoretical de-
velopments of alternative, and sometimes opposing ideological trends, possible consolidation of Ukrainian society and
the establishment of a political nation, further democratic development.

Key words: low system, Christian-low tradition, transitivity, national idea, continuity in law, low consciousness.
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IMPOBJIEMA CHIBBIJHOINEHHA ITIPUPOJHOI'O I IOBUTUBHOI'O ITPABA
YV BITUYM3HSHIN ITPABOBIN JTYMIII XIX-XXI CT.

I[ocTranoBka npodaemu. [Ipobrema mpoTHUCTaBICHHS TPUPOHOTO 1 MO3UTUBHOTO TIpaBa B icTOPil
MIPaBOBOI TyMKH TIEPEBAKHO PO3TIIAIAETHCS SIK 60POTHO0A MPOTHIICKHOCTEH 1 € OJIHIEI0 3 HAWBAKIIUBI-
IMX MPOOJIeM IOPUINYHOT aHATITHKH MPOTATOM OCTaHHIX JEKIIBKOX CTOJNITh. BojgHOYAaC AOCUTH Bax-
JUBOIO € po0JIeMa CIiBBITHOIICHHS IPUPOTHOTO 1 TO3UTUBHOTO TIPaBa B KOHIIEIIISX MTPABOPO3YMIHHS
NPUXHUIBHUKIB TEOPil MPUPOJHOTO MpaBa. AKTYaIbHOIO 3aIMIIAETHCS LIS TpodieMa i B icTopii ykpaiH-
CBKO1 IPaBHUYO1 JyMKH.

OcranHi pociimkenHs Tta myoaikamii. Oxkpemi acnekTd npoOJeMU CIIBBIAHOUICHHS PHUPOJI-
HOTO i MO3UTHBHOIO TpaBa B MpalsdX BITYM3HSIHUX MPUXUIBHUKIB Teopii mpupogHoro mpaBa XIX—
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My3uka 1. B. lIpo6aema cniBBiiHOIIEeHHSI MPUPOAHOIO i MO3UTUBHOIO NMPaBa y BITYM3HAHIN nMpaBoBiii 1ymui...

XX ct1. nochimxysanu C. Pabinosuy, [1. Pabinosuu, C. Makcumos, O. Koctenko, C. Ciauska, B. Kyib-
TEHKO Ta iH.

Haii0inbm moBHO cpoOM MOEeIHAHHS MPUPOAHOTO 1 MO3UTHBHOIO IMPaBa B CydyacHil BITUM3HSHIN
npaBHUYIN aymili BucBiTieHi B MoHorpadii C. PabinoBuya «IIpupoHO-ipaBoBi MiAXOAW B IOPHIHY-
HOMYy peryimoBaHHi» [1]. 3okpema, aBTop 3a3Havae: «Cepen cnoco0iB MOEAHAHHS MPUPOIHOTO 1 MO-
3UTHUBHOTO TIpaBa, KOTPi MPOMOHYIOTECS OKPEMHUMH IOCHATYPaTiCTUYHUMHU KOHLEMIISIMU, MOXKHA BHU-
OKPEMUTH a) MaTepialbHO-3MICTOBHI, B IKUX TaKe MOETHAHHS 3IHCHIOETHCS Yepe3 COliaTbHO-IIIHAICHI
[T Ta COIiabHO-MTOTPEOOBI Kepena Ta 0) GOPMaITBHO-CTPYKTYPHI, KOHCTUTYTUBHUMHE €JIeMEHTaMH
SKHX € TICBHI BUMOTH IPOLIEAYPHOTO XapakTepy. BinoBigHo, MO’KHA TOBOPUTH PO CHIOCOOH 30BHIIIHI
“TpaHCIICHACHTHI — BOHU BU3HAYAIOTH MOPAJBHI i/Ieay Jep>KaBHO-IOPUANYHOTO PETYIIOBAHHSI, HOTO
COIaNTbHO-I[IHHICHUN 3MICT, Ta CIIOCOOW BHYTPIITHI, IMaHEHTHI — BOHU CTaHOBJIATH PUHITUIIH JICPKaB-
HO-FOPUIMYHOTO PETYJIFOBAHHS, HOTO COI[IaJIbHO-IIIHHICHUI 3MICT, BUXOSYM 3 1IN 1€l JisIbHOCTI,
CYTHOCTI BiIITOBITHUX FOPUINIHUX IHCTUTYTIBY [1, ¢. 293].

Crizx morogMTucs 3 BACHOBKaMHU aBTOPA, 110 11eHHO-3MICTOBHA, MOpaJIbHA Ta COL[iaJIbHO-TIOJII THYHA
aMOiBaJICHTHICTh IOCHATYPAIICTAYHUX KOHCTPYKIIH SIK iZIeaTbHUX YTBOPEHB, SIK «(OPM IMPaBOBOTO MHUC-
JICHHSD) HE I03BOJISIE HAAUIATHU X caMHUX cOOO0 NMEBHUMHU COLIIaJIbHO-3MICTOBHUMHU XapaKTEPUCTHKAMHU.
[TposiBamu Takoi aMOiBaIIGHTHOCTI €, 30KpeMa, T€, IO I1i KOHCTPYKLii 34aTHI BUCTYIIATH IHCTPYMEHTOM
OOIrpYHTYBaHHSI CYTTE€BO BiIMIHHMX 3a 3MICTOM COI[IaJIbHUX I[IHHOCTEH Ta iHTepeciB. Tak, sk CBIAYUTH
nepkaBHo-moniTHaHa TpakTrka XVIII-XX CT., IOpUAMKO-eTaTUCTChKI PI3HOBHIM OCHATYpalli3My,
SKMM B1JIIIOBIJIa€ «MaKiaBeTiaHCHKHUID TUIT MOPaJIbHO-TIOJIITHYHOTO JUCKYPCY, BUPAKAIOTh IIEPEBAXKHO
171€0JIOT1F0 MOJIITHYHOT eiTi. HatomicTh eTHuKo-Ii0epaticTuuHI (POPMHU FOCHATYpali3My, 3aCHOBaHI Ha
«KaHTIaHCBKOMY» JTMCKYPCi, BTIIFOIOTH 3/1e0LTBIIIOT0 €TOC iHTeINire il Ta ApiOHOI i cepeTHbO1 OypiKya-
3ii. CouianbHe 3HaYEHHS TPUPOTHO-NIPABOBUX il 1 TEOPETUKO-CBITOMIIAHMX MIAXOIIB, 3 SKUMH BOHH
T0B’s13aHi, He Moe 6yTH BCTAaHOBJICHE arnpiopi. Moro 3’scyBanHs BUMarae aHamiszy 3MicTy BilOBi THHX
KOHLICILIH B acIieKTi iX 3B’A3KiB 13 IPAKTUKOIO IX BUKOPUCTAHHS, 3 THUM, SIK BOHH J[IIOTh Y KOHKPETHO-
ICTOpUYHMX yMOBax. ['0Jl0BHE MHUTaHHS TYT MOJSrae y BUSABJICHHI MipH BIIMOBITHOCTI IUX iJeH icHY-
FOYUM I[IHHICHO-HOPMaTHBHUM CTEPEOTHIIaM MOBEIIHKNA i MUCIICHHS, a TAKOXX Y BU3HAYEHHI CTOCOBHO
OKpPEMHX COLIaJIbHUX TPYI Ta COLIyMY 3arajaoM NPaKkTUYHHUX HACTIIKIB THX AEP’KaBHO-IOPUANYHUX Pi-
IICHB, SIKI TPUHAMAIOTHCS 3 BUKOPUCTAHHSIM IOCHATYpalTiCTHUHOI apryMmenTanii. Jlumie 3a yMOBH Takoi
BIIMTOBITHOCTI MPHUPOTHO-TIPABOBI i7Ie1 Ta KOHIICMIIII MOXKYTh CTaTH PEaTbHO JII0YOI0 CKIIAIOBOIO ITi€l
cucremu [1, c¢. 293-295].

MeTo10 CcTATTi € AOCIKSHHS POOJIEMH CITIBBIHOIICHHS PUPOJIHOTO 1 TO3UTUBHOIO MpaBa B 1pa-
X BITIU3HIHUX MPUXUIBHUKIB Teopii mpupoaHoro npaa XIX—XXI cT.

OcHoBHi pe3yJbTaT AocaizkeHHs1. Cepell TEOPETUYHUX PO3POOOK BUJATHUX BITUM3HSAHUX MPaBO-
3HaBIIIB 0€3yMOBHHI IHTEPEC CTAHOBHUTH KOHIICIIILis pupoaHoro mpasa I1. Jloxis [2]. YueHuit Bu3HaBaB
TIOIIJT TIpaBa Ha MPUPOTHE (3aKOHH, IO MOXOIATE 13 CYTHOCTI ACpXKaBU W «OIHUM PO3YMOM PO3yMi-
IOTBCSI») Ta TO3UTHBHE (3aKOHH, 110 BUIUIMBAIOTH 13 «CTAHOBHMIIA crpas, ado Boii Bepxosnoro Ilpa-
BUTENS»), MyOniyHe i NpUBaTHE, 30BHIIIHE 1 BHYTpimHE. Ha 1yMKy y4eHOro, B OCHOBY MPHPOIHOTO
mpaBa OyJM TIOKJIa/IeHI peabHi BIACTUBOCTI JIIOJICKKOTO AyXY, IICUXOJIOTIYHA MTPUPO/IA JIFOAMHH, IO €
MPUYMHOIO 000B’SI3KOBOCTI Ta ICTUHHOCTI LHOTO ITpaBa. BiH JOBOIUB, 1110 «IIpaBa HE OPOAXKEHI, a JIHIIE
BU3HAYEHI JiepKaBoro <...>. TBep/PKEHHS K MPO Te, IO JiepKaBa 3aCHOBYE IpaBa, CYNepeYnuTh caMiii
CYTHOCTI IIpaBa; Ipo METY ¥ yTBOPEHHS ACP)KaB MHUCIMTH HE MOXKHA, SKILIO B JIIOJCH, SIK TAKUX, yXKe
JI0 TIOSIBH JiepkaB He Oyiio mpasy. I1. Jloaiii BUpi3HSB TpH BUAM MpaB MiJAaHUX: IPUPOAHI, HEB1 €MH1
[paBa JIOAMHHM; [IpaBa, sKi MOXOASTh BiJl CYCIIILHOrO 00’ eiHaHHs (ITPaBO Ha MpAaIlto, Ha 3aXUCT 3 OOKY
BIIQ/I TIPOTH OOMEKEHHS TpaB iHAMBIIyyMa TOIIO); TIO3UTHBHI MPaBa, «II0 BCTAHOBJICHI y IMO3UTHB-
HUX 3aKOHAX KOXHOT JIepKaBm», a00 Ti, «IIpo sKi Tpebda po3yMiTH 3 METH JepkaBy». BomgHoyac MOHATTS
«TIPaBOMIPHICTBY 1 «HEMPAaBOMIPHICTHY» BiH TPAKTYBaB BIATOBITHO 0 MPIOPUTETY TTO3UTUBHOTO MpaBa
(«OMBUIPHMX 3aKOHIB») HaJ MPUPOJHHUM IIPABOM, OCKIJIbKH BBAXKaB, 0 «3aKOH MPUPOTHHUNA 103BOJISIE
CaMOYIpPaBCTBO, ajie 3aKOH IUBLILHUI 3a00poHsIE 11e» [3, ¢. 9-27].

[TprpoaHO-IIpaBOBI NOTJISAAN TAKOXK JIeKaTh B OCHOBI KoHLenuii npaBopo3yMinHs 1. FOpkesuua. Bin
noisB igero I. Kanra mpo monin npasa Ha mpupojHE, MO3UTHBHE 1 cripaBeiuBicTh [4, c. 85]. dxe-
penoM mpupoanoro npasa I1. KOpkeBuu BBaxaB po3yM JIOIUHM 1 00KECTBEHHHUI PO3yM. 30KpeMa, BiH
3a3Hay4aB: «...I1J IPUPOJHUM IIPABOM HE PO3YMIETHCS MPABO AUKHX, a JIMIIE T€, 10 BJIACTHUBE JIIOIUHI
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K PO3yMiil iCTOTI; BiAMOBIAHO MM MaeMO TYT CIpaBy 3 IpaBoM K ifeeto. [IpupoaHe nmpaBo 3°scoBye
MUTaHH: 10 TpeOa BBayKAaTH MPABOM JIFOJUHHU SIK PO3YMHOI iICTOTH. A Lie MMTaHHS € HaliCTOTHIilIe, Hail
3HAYYIIIIIe TUTAHHS JUIsl JIFOJUHH, TUTAHHS KUTTS: 1]1es [IpaBa € CUJIa, sKa JIi€ B JIFOJCTRI, Jie y Gopmi
nepexkoHanb. CrpaBeiMBO, 10 MPUPOJHE MPABO HE MA€ XapakTepy MO3UTHUBHOIO MpaBa; ajie Le He
JIa€ JKOJTHOI IMiJICTaBU JUIS 3allepeUCHHs] 3HAYCHHSI [IHOTO TIpaBa i BOJHOYAC HE JI03BOJISIE HAJIATH HOMY
Takoro xapakrepy. [Ipupoane mpaBo — 1e MO3UTUBHA MOpajbHA CHIIa, 00 BOHO € 1/1€€I0 JIFOJCHKOTO
PO3yMy; a po3yM 3aBXKIIM 3aKOHOJABUMH; HOr0 i1es 3aBXIU pealibHa K 3aBJaHHS 1 K BUMOTa, SIKY BiH
1 3IACHIOE 3aBXK/M BIJTIOBITHO JIO CTYIICHS NIEpEeKOHaHHs. BOHO € “IpaBoM BCTaHOBJICHHUM MPUPOIOIO
1 6okecTBeHHUM po3ymMoM”. IIpupoaHe npaBo € Airouum <...> caMe TOMY, L0 IPUPOJIHE MPaBo € i1es,
BOHO Ma€ MPaKTUYHE 3HAYCHHSI, CAHKIIIS SIKOTO TIoNsrae B nmepekoHanHsx. [Ipupoane npaso, BiacHe, €
izes, sika He moTpeOye CaHKIii i Sika 000B’S3K0Ba JUI PO3YMHHUX 1CTOT HE Yepe3 30BHILIHI BU3HAYCHHS,
a Jepe3 BHYTpimHiN aBTOpuTeT» [5, ¢. 170—-171]. Bin moBoauB: «Hayka mpHpOAHOTO MpaBa MiCTHTH
y c00i BCi Ti BiTHOCHHU JIFOJIUHH, SIKi € JDKEPEJIIOM 000B’SI3KOBOTO 32 MPHUPOJIOK0 I HEBUKOHAHHS SIKUX
JIOAMHA PO3rysiiac sk 370. Ilo3uTHBHE paBo He MOXKE 3HUIIMTH IpaBa IPUPOIHOIO, ajle MOXKE BHIO-
3MIHIOBAaTH HOT0, TOOTO pealizyBaTu iiei MpUpOJHOTO MpaBa MOXKHA PI3HUMH IUISIXaMH, SKUH MUIIX
00paTH — 11e 3aJeKUTh Bij Boi. <...> [Ipupo/He npaBo CHIIO0 CBOTO aBTOPUTETY 3MIHIOE 1 3yIHHSIE A110
MTO3UTHUBHOTO TIpaBa. OCKUIBKU aBTOPUTET 00’KECTBEHHOTO TPaBa 3aKOPIHCHHWH y HOTO pO3yMHIHN mpu-
POi, a po3yM y CBOiX BU3HAUEHHSIX [Hi BiJl 4OT0] HE 3aJIeKUTh, TO BOHO € CHJIa CaMOCTil{Ha, CaMo Ji€Ba,
sIKa CKepPOBYE TIO3UTUBHE MpaBo. Koiu skack ifest 00’KECTBEHHOTO MPaBa JI0CITAE 3PITOCTH B CYCIUTBHIH
JIyMIli, Koiu Ha0yBae (popMU CHIIBHOTO TIEPEKOHAHHS, BOHA iICHY€E B JKUTTI, IIIOYM TICBHUM YHHOM Ha
MO3UTUBHE MPABO; i7es 3aKOHY MEPEXOANTH LIIKOM JI0 CAMOT0 3aKOHY. A TOMY IIPUPOHE MPaBO € CHiIa
nmieBay 5, c. 171].

Sk 6aunMo, y4eHUH BU3HABaB B3a€MOBILIMB IPUPOTHOTO i mo3utuBHOrO npasa. Ha mymky I1. FOp-
KEBMYa, IPUPOHE [IPABO € KPUTEPIEM ISl IO3UTUBHOTO IIPaBa, aJPKE, HA HOTr0 TyMKY, XKOAEH 3aKOH He
MOJKE€ OpraHi3yBaTH CYCIIJIBHOTO JKUTTS Tak, a0u JitoJiuHa OyJia 3MyIlIeHa BiIMOBUTHUCS Bij BUILHOTO
00roBOpeHHsl MUTaHb MpaBa ado nepecTaja O MOCHWIATHCSA HA i€ MPUPOAHOrO MpaBa, OOMEKYIOUH
CBO€E TIOBO/IPKEHHSI JIMIIIE TO3UTUBHUM 3aKOHOM. T1IbKH yepe3 BiTbHE 00TOBOPEHHS ITPABOBUX 1716 MOXK-
JIMBHI porpec npasa. AJpKe, KO O J01nHa, 00rOBOPIOIOYH MpaBa, 3MyILIeHa Oyna O BiTMOBUTHCS BiJl
HOPMHM NIPUPOJHOTO TpaBa, TO 3a HaJ3BUYANHHOI 3[aTHOCTI IIPUCTOCOBYBATHUCS A0 BCSIKOTO CTAHOBUILA,
BOHa noTpanuia 0 pa3 i Ha3aRK/u y 3aJICXKHICTb 70 BUMAIKOBUX (hopM mpasa i modyTy. Takoxk, Ha HOro
JIyMKY, HE BCi ITO3UTUBHI 3aKOH, SKi X04 1 MalOTh MPAKTUYHY CHITY, HE MOXYTh OyTH BU3HAHI pO3yMHH-
MU, TAKOX HIKOJIM ypsil He 30008’ 13aHUI MPUAMATH 3aKOH JIUIIIE HA IMiJICTaBi HOTO pO3yMHOCTI. Takox,
HaroJIoUIye Y4eHHH, i1ei mpupoaHOro npasa J10MoMaraloTb yHUKHYTH OMaHM, BUKPUBAIOUX LJIKOM He-
MIpaBIUBI IPUHITUIH i THM yOepirae mo3uTUBHE MIPaBO Bij MOMUPEHUX 3a0000HIB: MaifHOBOI PIBHOCTI,
MEPETBOPEHHS YCiX MOpPalIbHUX Ail Ha 000B’S3KOBi, BU3HAHHS €IMHOIO JOBEPIICHOIO BJIAJ0I0 BEPXO-
BEHCTBa Hapoay Towo [5, c. 171-173].

Ha namy ngymky, I1. FKOpkeBuu y oMy paszi JOCHTBH OJM3BKO MiAIMIIOB A0 pO3yMiHHSI MPOIIECIB ca-
MOOpTaHi3allii JIFOICEKUX CIIJIBHOT 1 HE0OX1THOCTI BpaxXyBaHHS IIUX MPOIIECIB TP BU3HAYCHHI IIJIeH Ta
3aBJaHb 3aKOHO/IABUOTO PETYIIOBAHHS CYyCHUIBHUX BiTHOCHH.

@. TapanoBchKuil y cBOil npani «Buenns npo npupoaHe npaBoy» 3a3Hayuas, 110 B PUMCHKIH MpaBo-
Bill TpamuIIii MpUpPOIHE TIPABO, K HE3MIHHO TOOpe 1 cpaBeayinBe, epeOyBae BiTHOCHO MTO3UTHBHOTO
npaBa y JBOSIKOMY BiIHOIIEHHI. 3 0JJHOro OOKYy, BOHO BXOAMTH JI0 HOTO CKJIaay sIK OCHOBHA OpraHizy-
104 3acaja, OCKUIBKY MpY TOBHOMY BIJIXMIJICHHI BiJl 3acaj] CIIPaBENIMBOCTI i T0Opa HEMOXKIINBA HisKa
JIOLIJIbHA peTJaMeHTAIlis BI/IHOCHH Y JIIOJICBKOMY CIIBICHYBaHHi. 3 JApyroro OOKy, MPUPOJHE MPaBO €
MPOTHJICKHICTIO TTO3UTUBHOTO, OCKIJIBKM OCTAHHE KEPYETHCS CTPEMIIIHHSM /10 HAWAOLINBHILIOTO TpH-
CTOCYBaHHS JO YMOB KOHKPETHOTO CEpeIOBHINA i 3a0e3MeueHHsI iHTepeciB ycix ado OiLIbIIOCTI i He
B 3MO31 peai3yBaTH 3acaj iy A00pa i CrpaBeATUBOCTI y BCii IXHil OBHOTI 1 MOCHIJOBHOCTI. Y IBOMY
CEHC1 IPUPOJHE MPABO CTOITh BUIIEC MO3UTHUBHOTO SK KPUTEPis AJS OLIHKM 1 MOJANBIIOTO yIOCKO-
HaJICHHSI OCTaHHBOTO. 3 I[i€1 TOUKH 30py PUMCBKI IOPHCTH, 3 OJHOTO OOKY, BUIPABIAOBYBAIU YWHHE
MO3UTHBHE NPaBO, MiJKPECIIOI0YH, 10 BOHO NPSAMO HE CYNEPEUUTh NPUPOTHOMY MpaBy i 3arajioMm 3a-
CHOBYETHCSI HA MOTO BHMOTax; 3 JIPYroro OOKy, MiJJIaBaId MO3UTHUBHE MPABO KPUTHII 3 TOUKH 30pYy
MPUPOIHOT CIIPABEAIMBOCTI 1 3HAXOAMIN B OCTaHHIH JKepeJio JJIsl OHOBJICHHS, TOM SIKIIIEHHS U y1oc-
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KOHAJICHHS TTO3UTUBHOTO TpaBa [6, ¢. 5]. Y moganeioMy B icTopii mpaBa OyJiu pi3Hi cripoOu MoOy10BU
MIPUPOTHO-TIPABOBOI CHCTEMH, 1HOJI JiaMeTpallbHO MPOTHUIIEKHI, YTiM, TPUPOTHO-TIPABOBI KOHIIETIIIi1
CIPaBWIIM BILTMB Ha PO3BUTOK IMMO3UTHBHOTO MTPaBa i cama iJiest MpUpOJTHOTO MpaBa BKOPEHUIIACS B TIpa-
BOCBIIOMOCTI BCiX UaciB i HapoiB. [FTHOpyBaHHS PUPOTHOTO MpaBa B MEPiol OTOTOXKHEHHS HAYKOBOTO
MO3UTHBI3MY 3 (POpPMaTbHO-IOPUANIHUM MPU3BEIIO 10 BUKPECICHHS IPUPOIHOTO MPaBa 3 TENEePilIHbO-
r0 1 MUHYJIOTO SIK HayKOBY OMaHy. 3 4acoM IIsf IMOMUJIKa Oyira BHUIIpaBjeHa, 0€3 Teopil mMPUpPOIHOTO
npaBa He 3MOoTJ1a 00IHTHCA U MOJTITHKA MpaBa, 30KpeMa 0e3 TaKoro KPUTEPIlo, SIK 1/1es CpaBeIsIMBOCTI,
TOOTO MPUPOIHONPABOBOI ifel. [nest mpupoAHOTo MpaBa MPOAOBKYBaIA KUTH 1 MPOSIBIISITU CBOIO 10
B eIToXy OQiIliiHHOTO ii BUTHAHHS 3 HAYKOBOTO 00ITY 1 BU3HAHHS TTO3UTHBHOTO TIpaBa €IMHUM 00’ €EKTOM
IOpUIMYHOT HayKu. JKUBYYICTh i€l BUKIIMKAIA, HAPEIITI, TIepPerisil TCOPETUYHOTO MUTAHHS PO TPH-
poIHE MpaBo, 10 NPU3BEJIO A0 BiAPOHKEHHS OCTAaHHBOTO [6, c. 20, 22].

OkpeMo BapTO 3yNMHHHUTHCSA HA BUCBITIEHHI JOCHiKyBaHOi mpoOmemu B mparsx O. Kocrenka.
30Kkpema, y CBOTH KOHIETIIIT COiadbHOTO HATypali3My Ipo0iIeMy CIiBBIIHOMEHHS TPUPOHOTO 1 1M0-
3UTUBHOTO MpaBa BiH PO3MIIAac Kpi3b NPU3MY PO3PI3HEHHS Yy MPABO3HABCTBI «IIpaBay 1 «ICEeBAOMpa-
Bay. [IpaBo yueHuil Bu3Hayae sk 3aci0 y3ro/pKEHHs CyCIHIIBHOTO )KUTTS JIIOJEH 13 3aKOHAMH COLlianbHOT
MIPUPOJIH, CYTh SKOTO TOJISITAa€ Y BUBHAYCHUX 3aKOHAMH COIIAJIbHOT MPUPOJIU KITPUPOJTHUX CBOOOIaX)
1 «IpUpOAHHUX 00O0B’A3KaxX» JIO/ACH, 3aKpIIUIEHUX Y POpPMI MUCAHOTO UM HEMHCAHOTO 3aKOHO/IABCTBA,
3BHYAiB, PENrifHUX HOpPM, Taly Ta IHIIMX MPaBWI, BUKOHAHHS SKHUX 3a0€3MeuyeThCs CYCHiTbHIUMHU
3acob0amu. L0 KOHIIETIIiIO TIpaBa aBTOP HA3WBAE «COIIaTbLHO-HATYPATICTUIHOIO KOHIICTIITIEIO ITPaBay.
ComnianpHO-HaTypaTicCTHYHA KOHLIEMIIis MpaBa MpodyieMy CIiBBIAHOIIECHHS MOHSTH «IIPUPOTHE MPABOY
1 «IO3UTHUBHE MPABO» Yy Cy4yacHOMY NPABO3HABCTBI BHUPILIy€ TAKUM YWHOM, IO BU3HAE IX PI3HUMH
acIieKTaMHu OJHOTO W TOro X (peHOMEHa, KMl MH Ha3WBaEMO IIPaBOM. BiAmMOBIAHO 1O i€l KOHIEMIil
«IIPUPOJTHE TIPABOY» — 1€ 3aKOHH COIIAIbHOT PUPO/IH, IKUM JIIOJH MarOTh HaJaBaTH GOpMy 3aKOHOIaB-
CTBa, TOOTO «IIO3UTHBHOTO MPaBay», a «IMO3UTHUBHE MPaBay» — 1I¢ 3aKOHOAaBua Gopma, SIKy JIOAU MatOTh
HaJaBaTH «IIPHUPOJHOMY TIPaBYy», TOOTO 3aKOHAM COIIaIbHOI MPHUPOAH. 3BIICH BUILIMBAE, 30KpEMa,
KpUTEPiil pO3BHHEHOCTI IpaBa: YUM Kpallle 3aKOHH COIIaIbHOT MPUPOIN BTLIIOIOTHCS y 3aKOHOJABCTBI
CYCITIIBCTBA, TUM PO3BMHEHIIINM € PaBo y IbOMY CycHiibeTBi. [lepeBara comianbHO-HaTypaticTHYHOT
KOHIICTII1 MmpaBa, MOPIBHAHO 3 IHIIMMH BIIOMHMH KOHIICIIISIMHU (30KpeMa 3 IHIIUMH BiIOMUMH KOH-
LEMIIIMU «IIPUPOIHOTO MIPaBay) MOJIsrae y TOMY, 1110 BOHA € OUTbIT e(EeKTUBHUM 3aCO00M MO0 IaHHSI
«IPaBOBOTO MO3UTUBI3MY», SIKHI MPOSBISIETHCS y BUIIISIII «IIPABOBOI CBABOJI» 1 «IIPABOBUX 1IIO31H».
A ocranHi, Oyay4# 3apOJKOM YCSKOTO COI[iaIbHOTO 3J1a, i € OCHOBHUMHU PYHHIBHUKAMH COIliaTbHO-
ro (30KkpeMa i MpaBOBOIr0) MOPSAKY, 0€3 SKOro He MOXe OYTH JIF0JIChKOro Ojaromnoyddsi. Biamosis-
HO, «IIPUHIUI BEPXOBEHCTBA MPaBa», BUXO/SMUN 3 «HATypalicTHYHOI» opucnpyaeHuii, O. Kocrenko
PO3YMi€ SIK «IPUHLMII BEPXOBEHCTBA “IIPUPOIHOrO mpasa’». Kpurepiem cnpaBeannBocTi Oyab-sKOro
MIPaBOBOTO aKTa BiH BBaKa€ BIMIMOBIMHICTh HOTO 3aKOHAM COIIaJIbHOI MPUPOAH, 1 30KpeMa 3aKoHaM
«TpUPOIHOTO TpaBay. Kputepiem Oyab-sKo1 MpaBoBoi (Tak caMo sIK i MOpaJIbHO1) 3a00pPOHU € HEBiO-
BiJIHICTh 3200POHIOBAHOIO JisTHHS 3aKOHAM COIIaIbHOT MPUPOIH, Y TOMY YHCIi 3aKOHAM «IIPUPOTHOTO
IIpaBay», BUXOIIYH 3 TOTO, 110 JOOPOM € yce Te, 10 Y3TOKYEThCS 13 3aKOHAMM COLiaJIbHOI IPUPOIH,
a 3JI0M € Te, 1[0 He Y3TOKY€EThCS 3 HUIMU. 30KpeMa, KpUTEpieM il KpUMiHaTi3aliil JisTHHS Ma€e OyTH
MOPYLICHHST UM JiSHHSIM 3aKOHIB colianbHOi mpupoay. [Hakie AisHHS HE MOKE BH3HABATHCS 3J10-
quHOM [7].

BucHoBku. Hasesieni matepianu, 3BiCHO, HE BiJIZI3EPKAIIOIOTh BCIX aCIEKTIB MPOOJIeMH CIiBBIIHO-
LICHHS PUPOJHOTO 1 MO3UTUBHOIO TIpaBa y Mpalsx BITYM3HIHUX MPUXUILHUKIB Li€l Teopii. Bognouac
y MeXax JOCIHIKYBaHOI TpoOJIeMH MOXKHA 3pOOHUTH JesiKi BUCHOBKH: a) IPUPOIHE 1 IIO3UTUBHE TIPABO
PO3TIISIAIOTECS SIK BIJIHOCHO HE3aJIeXHi a00 B3a€MOJIOTIOBHIOIOYI, IHTEIPOBaHI acleKTH MPaBOBOi pe-
AIbHOCTI, a00 K BU3HAETHCSI BEPXOBEHCTBO MPHPOJHOTO TpaBa CTOCOBHO MO3UTUBHOTO pasa; 0) npu-
POJHE MPaBO BU3HAETHCS SIK MOPAIBbHUI KPUTEPIH Ta KpUTEPIil CIIPABEIJTUBOCTI CTOCOBHO MO3UTUBHOTO
mpaBa (3aKOHOJIaBCTBA); B) JUKEPEIOM MPHUPOJHOTO MPaBa BU3HAIOTHCS 3aKOHH MPUPOIN, 3aKOHH CaMO-
oprasizanii JJI0JICBKUX CIIBHOT, 00KECTBEHHUH PO3YM, PO3YM JIFOJAWHH, BIACTHBOCTI JIIOACHKOTO AYXY,
NPUPOAHUI MOPAIOK peueil, MpUpoAa JIOANHH; JUKEPEIOM MO3UTUBHOIO IpaBa BU3HAETHCS BOJIS 3aKO-
HOJMABIIS, Iep KaBHA BOJIS, BOJISI CyO’ €KTIB TIpaBa, CyIiB a0 CY/IOBUX OPTaHiB.
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Mysuxa I. B. IIpo6a1eMa cniiBBiIHOIIEHHS] IPMPOJIHOIO i MO3UTHBHOIO NMPaBa y BiTYM3HAHIN mpaBoBiii 1ymui
XIX-XXI cT.

Jocmimpkyerses mpodiaeMa B3aeMO/IiT IPUPOTHOTO i TO3UTHBHOTO MPaBa B TECOPETUYHUX KOHIETIISX BITIN3HIHUX
MPUXUIBHUKIB Teopil mpupogHoro npaBa XIX—XXI cr. AHani3yrThCs pi3HI MAX0IU A0 crocodiB i Gopm B3aemoil
IIPUPOAHOrO 1 MO3UTUBHOIO IIPaBa K ACIEKTiB NPaBOBOi peaJbHOCTi. BUCBITIIOIOTHCA MOIJISIU HAYKOBLIB OO0
JOKepes MPUPOIHOTO MpaBa.

Kniouogi crnosa: mpupoaHe MpaBo, HO3UTHBHE IPaBO, 1CTOPis BITYM3HAHOI MPAaBOBOT TyMKH, JUKEpea IPUPOIHOTO
IIpaBa, CHiBBIJHOIIECHHS IPUPOLHOIO 1 MO3UTUBHOIO MPaBa.

Muzyka I. The problem of the correlation of natural and positive law in the national legal thought of XIX—XXI

The problem of interaction of natural and positive law in the theoretical concepts of domestic supporters of the
theory of natural law of the nineteenth and twentieth centuries is investigated. Various approaches to methods and forms
of interaction of natural and positive law as aspects of legal reality are analyzed. The views of scientists on sources of
natural law are highlighted.

Conclusions: a) natural and positive law are considered as relatively independent or complementary, or integrated
aspects of legal reality, or recognized the supremacy of natural law with respect to positive law; b) natural law is recog-
nized as a moral criterion and a criterion of justice in relation to positive law (legislation); ¢) the source of natural law is
recognized by the laws of nature, the laws of the self-organization of human communities, the divine mind, the mind of
man, the properties of the human spirit, the natural order of things, the nature of man; the source of positive law is the
will of the legislator, the state will, the will of the subjects of law, judges or judicial bodies.

Key words: natural law, positive law, history of domestic legal thought, source of natural law, correlation of natural
and positive law.
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im. B. M. Kopeyvkoco HAH Vkpainu

POICKAJIBHA ®YHKIIA JEPKABU:
HIBHABAJIBHO-AHAJIITUYHI ACITEKTH TPUPOAU TA 3MICTY

IMocTranoBka mpo6aemu. Pedopmartiiiti mporecy, Mo BiAOYBaOTHCS Y CydaCHOMY CYCITUIBCTBI, TTO-
TpeOYIOTh CYTTEBUX 3MiH PI3HOMAHITHUX CTOPIH AISIIBHOCTI AepkaBu. OJHI€IO 3 HUX € (QYHKILIOHATbHE
MpU3HAauYeHHs Jep)KaBH, IO, B MiICYMKY, i BH3HA4Ja€ ii Miclle B CycHibCTBi. ToMy ¢yHIamMeHTa bHi
TpaHchopMallii OCHOBHUX HANpsIMIB JisUTBHOCTI Jep’KaBH, TOJIOBHUM Cepell IKUX € (icKalbHa Jisiib-
HICTh JIep’KaBH, BU3HAYAIOTh €(DEKTHBHICTH BIUIMBY Ha CYCIIBCTBO Ta JTI€BICTh 3A1MCHIOBAaHUX pedopM.
CydacHuil cTaH po3BUTKY Y KpaiHCHKOT Aep)KaBH Ta BUKJIMKH, Ki CTaBISATHCS Tepe]] Het0, BU3HAYAIOTh
aKTYaJIBHICTD JOCIIIKEHHS 3MICTYy Ta CYTHOCTI ()yHKLIOHAJIBHOTO NPU3HAYEHHS ICP)KaBU, OCHOBHE
MicCIIe B SIKOMY HaJICKHUTh (DiCKaNmbHIN (QYyHKIlI. BUKOHYIOUH poNTh IHCTpYMEHTA JIepyKaBHOI MOITHKH,
MOJJATKH Ta OTOIaTKyBaHHS BOJTHOYAC € CKJIaJOBUMH AISITLHOCTI OPraHiB IepKaBHOT BIa 1, MalOTh Ipa-
BOBY (pOpMY 3aKpITUICHHS Ta BU3HAYAIOTh 3MiCT (icKaabHOI (DyHKIT 1epkaBu. AKTYalbHICTh TEMH JIO-
CJIIJDKEHHSI T ITBEPKY€ThCS M ICHYFOUMM CTaHOM i1 HayKoBoO1 po3poOku. HaykoBi mpobiemu, oB’ sizaHi
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