NMPABOBA AHATNITUKA: TEOPETUYHI 3ACAOU

JICHO, III0 B KOHTEKCTI IIPaBOBOI BU3HAYCHOCTI MAPTHKYISPHUH PO3TIIAL i3 PO3TATYBaHHAM IMOHATTS HA CKIAIOBI Ta X
BIZIOKPEMJICHUM aHAJIi30M MOJK€ 3arpOKyBaTd BTPaTi LITICHOCTI MOHATTSA a00 NPU3BOAUTH 10 3BYXKEHHS HOr0 3MICTY.
Knrouosi cnosa: mpaBoBa BU3HAYCHICTb, 3araJIbHAIN TIPUHITUIT [TpaBa, MapTHKYJISIPU3M, [ITICHICTD y MpaBi.

Ogneviuk G. Legal certainty and particularism: national and foreign experience

The article is devoted to the question of legal certainty principle in the context of particularism. Particularism is a
sociologic, philosophical, juridical notion, which means a process of secession, separation and detachment of particular
interest. In jurisprudence it can be seen as a parting of the interests of some groups, as a tendency of autonomy, even
as separatism. In the article it is regarded in its general meaning, which in the context of legal certainty appears to be
controversial to universality and generality.

The principle of legal certainty is not named in the Constitution of Ukraine but despite this fact it is widely used
in courts decisions in Ukraine and in European Court of Human Rights. So it is embodied in the law system. There
are different points of view weather this principal is in function only in the law —making procedure or it spreads its
influence on the process of application of legal norms.

The systematic and full scientific research in this field is absent in Ukrainian law doctrine. The author of the article
comes to the conclusion that it is a general principle that influences the process of making law, its use and interpret.

Legal certainty doesn’t only mean the clear and accurate legal technic, among its demands there also are:
predictability of law, respect to the legitimate expectations, strict procedure demands of thru law-making process,
obligatoryness of court decisions and others. So the meaning of legal certainty principle is shown in the number of
abovementioned elements. Such situation forms the tendency in juridical research to regard particular element of legal
certainty separately from the others. From one hand it has a positive effect — the element of legal certainty is precisely
analyzed, all or the majority of the ways of using it are shown. But usually the link between this element and the other
in connection with legal certainty as a general law principle is absent. It leads to the problem of a wide view on this
principle. So on the other hand legal certainty pretend to loose its general meaning and wide influence on the law
system of Ukraine.

It is stated that particularism in connection with legal certainty could lead to the narrowing of its value. While
making research of one or some elements of legal certainty it is highly important to emphasize on its link with the other
elements and to avoid trenching upon its integrity.
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I'POMAJAHCBKE CYCIIIJIBCTBO:
AHAJIITAYHI ACIIEKTA ®OPMYBAHHS TA B3AEMO/III 3 IEPKABOIO

IMocTanoBka npo6aemu. [Togansiie yrBeppKeHHs IepKaBHOCTI CyBEpeHHOT Y KpaiHu 6arato B 4oMy
3aJIe)KUTH BiJl TOTO, HACKUTEKH TITHOOKO 1 BCeOIYHO OyIyTh TEOPETUYHO OOTPYHTOBAHI 3aKOHOMiPHOCTI
colLiaNbHUX SIBUII HA Cy4acHOMY eTami pedopMyBaHHA cycmiibcTBa. CTaOIBHICTD 1 €BOJIOLIHHICTD
CYCHTBCTBA 3aJICKUTH Bill YCBIIOMIICHHS HOTO SIKOCTI, IO € TOJIOBHOIO MPOOJIEMOIO CYCIiTHCTBO3HAB-
CTBa, TEOPIi 1 MPAKTUKH AEP>KaBHOTO OyIIBHUIITBA 1 CYCIIILHOTO PO3BUTKY.

Came THCTUTYTH TPOMaJITHCHKOTO CYCIIILCTBA, BiJOOpakaloyH piBeHb HOT'O PO3BHUTKY, 00’ €KTHUBHI
notpedbu popMyBaHHS Ta (PYHKIIOHYBAaHHS, PENPE3CHTYIOTh CYCIIbHI iHTepecH, 3a0e3MeuyoTh iXHE
BPIBHOBa)KEHHSI 1 B3a€MOJIIIOTH 13 JICp>)KaBOIO B OCHOBHHX c(hepax cychniabHOI KOMYHiKalii. XapakTepu-
3yI04l CTPYKTYPHI YTBOPEHHS IPOMAaSIHCBKOTO CYCIIIbCTBA, MH MOKEMO 3’5ICYyBaTH MEXaHi3M yTBO-
PEHHs, TOTPeOH y IPAaBOBOMY pETyJIIOBaHHI, BA3HAYUTH LIHHICHI aCTIEKTH XapaKTEPUCTUKH Jep>KaBU Ta
if MicII B CHCTEMI CyCTIIBHUX BiTHOCHH. [Ipy IbOMy MU CTBEpPKYEMO, 1110 aHATI3 OCHOBHHUX aCTEKTiB
1 HalpsIMiB B3a€MO/Iii CY4acHOTO CYCITIIBCTBA 1 JAeprKaBH MOTPeOye MEPEOCMHUCIESHHS Ta BIOCKOHAIICH-
Hsl, aHaI3y mpolecy GOpPMYBaHHS CyCIIBCTBA SIK TPOMAJSTHCHKOTO, aJKe CaMe BOHO 3/IaTHE BHSBUTH
I aKyMyJTIOBaTH 3araJbHOCOIIANbHI MOTpedr, chopMyBaTH MOJIEIi MPaBOBOI MMOBEMIHKH, HA/IAaBIH 1M
npaBoBOi popMHU Ta 3abe3MeynBIIH iXHIO peanizamito [1, c. 18].

MeTo10 CTATTi € JOCTIHKEHHS TIporiecy (OpMyBaHHS TPOMAISHCHKOTO CYCIUIBCTBA B YKpaiHi, BU-
3HAYEHHS] OCHOBHMX MEPELIKO]] Ha IUIIXY HOro po3BUTKY Ta aHajii3 (aKTopiB, sIKi BIUIMBAIOTH Ha e(eK-
THUBHICTh JIsTbHOCTI HOBUX IPOMAJISTHCHKHX THII[IATHB y MPOILIEC X B3aEMOIIT 3 IEPIKABOIO.
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OcHoBHi pe3yabTraTH gociaimxkenHs. [lepeOyBaioun y MOCTIHHOMY pyci, CyCHiJIbCTBO HEpPEKH-
Ba€ BIAMOBIIHI COIMialibHI 3MiHHU B IMPOIIEC] MMEPEXO0y COMIabHUX SBUII, IXHIX €JIEMEHTIB 1 CTPYKTYD,
3B’SI3KIiB, B3aEMO/IIH 1 BITHOCHH 3 OJTHOI'O CTaHy B IHIIMI, BAHUKHEHHS YU 3HUKHEHHS TOTO YH 1HILIOTO
SIBUIIA, HOTO €JIEMEHTa TOIIO.

I'pomansHCBKE CYCITIIBCTBO — II€ COIIaIbHO OpraHi3oBaHa CTPYKTYpa, IO BUHUKAE 11032 MEXKaMHU
MOJITUYHUX CTPYKTYp, ajie mepedyBae B MpsIMild 3alIeKHOCTI BiJ 3MICTY 1 PO3BMHYTOCTI MOJITUYHOI
oprasizariii cycmisibcTBa. Taki elreMeHTH NOJITHYHOI OpraHi3amii, SK 4iTKe PO3MEXyBaHHS (YHKIIIH
JICpPKaBHOT BJIAJH, IEMOKPATUYHE 3aKOHOAABCTBO, JIeTalIbHA OMO3HIIis, 0araTonapTiiHICTh Pealli3yoTh
[IHHOCTI CYCIIIBHOTO JKUTTS, MOJIITUYHOT i COMianbHOI cBOOOAM Jrosiel 1 X 00’€JHaHb, BU3HAYAIOTh
BIUIMB TPOMAJISTHCHKOTO CYCIIIILCTBA Ha JIepIKaBy.

3aranoM rpomMajasHCbKE CYCIUIBCTBO SIBISIE COOOIO CYCIINIBCTBO 13 YITKOIO CHCTEMOIO B3a€MOJI1 Ha
BHCOKOMY PiBHI B MEXax IpaBa BUIBHHUX 1 PIBHOIPABHUX TPOMAIIH, TPOMAICHKUX 00’ €THAHB, KOJTU
JiepkaBa 3a0e3rneuye iX piBHUMH MOXJIMBOCTSIMH, 3a0e3IeUy€e MOXKIIMBICTh BIJIBHO I O€3MeperikoHo
BOJIO/IITH Ta PO3MOPSKATHCS CBOIM MaiiHOM, CITUPAIOYUCh HA TIPABOBY OCHOBY 1 BIIACHUH PO3CYI.

Ha namry nymKy, BAajoO € JOKTpUHAIBHA XapaKTePHCTHKA IPOMaSTHCHKOTO CYCHUILCTBA SIK CYC-
MIBCTBA 3 PO3BHHEHUMHU €KOHOMIYHUMH, MOJITUYHHMH, TyXOBHUMH BiIHOCHHAMHM 1 3B’SI3KaMH, SIKE
B3aEMOJII€ 3 AepKaBoio Ta (YHKIIIOHYE Ha 3acamax IeMoKparTii i mpasa [2, ¢. 151]; cykymHicTs chopmo-
BaHUX Ha JOOPOBUIFHHX 1 CAMOBPSIHUX 3acaiaX, TPOMAASHChKUX (HeaepKaBHUX) 00’ €IHaHb, 3a Moce-
PETHUIITBOM SKHX 1HAWBIIN peani3yroTh HAJIEXKHI 1M mpaBa Ta cBodou [3, c. 74].

OpHi€I0 3 TOIOBHUX YMOB ()OpPMYyBaHHS i QYHKI[IOHYBaHHS TPOMaISIHCHKOT'O CYCIIIbCTBA € CIEIH-
(hika STKOCTI 0COOMCTOCTI KOKHOTO IPOMAaJITHUHA — TPOMAJITHChKA aKTUBHICTb, 1110 BKJIFOUAE B ceOe KpH-
Tepil TPOMaJITHCHKOCTI, TPOMAISTHCHKOI TIO3UIIIT Ta BiAIrpae poJib TOJIOBHOTO (akTOpa, SIKWH BU3HAYAE
[IHHICTH 1 [IJIICHICTH OCOOUCTOCTI.

®dopMyBaHHS y POJIi TOJIOBHOTO CY0’€KTa CYYacHOT'O TPOMAISTHCHKOTO CYCIIIBCTBA BITHHOTO 1 Bif-
MOBiJAILHOTO TPOMAISIHWHA, CTAHOBJICHHS HOTrO iHCTUTYHIHHHMX CTPYKTYp SIBJsIE COOOIO iCTOPUYHUI
MpoIIeC, KOXKHA CTalisd SKOr0 3HAMEeHYBajla BAYIMBUN KPOK Ha IIISXY HAOYTTS 1HAWBIaMU HOBUX TPaB
1 cB00O/I, @ TAaKOXK MPAKTUYHMUX HABMYOK MOJITHYHOI 1 TpoMazchkoi yuacri [4, ¢. 112]. ¥V mexax 1mporo
eTarry eBOJIOLI{ Cy4acHOT0 FPOMaJsIHCHKOTO CYCHUIBCTBA BiT0OYBA€THCS CBOEPIAHE «CTAHOBJICHHS» TPO-
MaJsTHUHA, SKUH ITOYMHAE YCBIIOMITIOBATH cebe HOCIEM HEBITUYKYBaHUX TPaB i CBOOO, YJICHOM TIEB-
HOT'O MOJIITUYHOTO CIIIBTOBAPHUCTBA, SIKE TOBHHHO CTaTH iXHIM rapantoM. HaiiGinbin akTyaabHUMU JIsI
OCHOBHO{ Macu rpoMaJisiH Ha IIbOMY €Tarli € IXHi COlliadhbHO-eKOHOMIYHI TpaBa. Xo4a OUTBIIICTh TPo-
MaJISIH TIEPEBaYKHO 3aliMae MO3MIIII0 CIIOCTEPIradiB CTOCOBHO JIep KaBH, 1X OCHOBHI 3yCHIUIS CIIPSIMOBY-
I0TBCSI y pyciio 00poTsOH 3a cBOi MartepiaibHi iHTepecu. OIHaK MOCTYIIOBE 3BIIbHEHHS TPOMAJISH 13-11i1
BIIQIH ITITAHCHKOI MEHTAIBHOCTI, YTIM, BiTOYBa€ThCA 1 3aKIaa€ TUM CaMUM TPYHT IS ITOAATBITOTO
NepeHeceH s UBUTPHUX OPIEHTALI Ha AepKaBy Ta iIHCTUTYTH CAMOTO TPOMAJSIHCHKOTO CYCIHiJIbCTBA.

VY Mexax HACTYITHOTO €Tally €BOJIOIl CYYacHOTO TPOMAISTHCHKOTO CYCIIBCTBA TPOMAJTHIUH CTa€
JIIO/IMHOIO, SIKA YCBIIOMITIOE HEOOX1THICTD 1 BUSIBIISIE TOTOBHICTH OpaTH aKTHUBHY Y4acTh y MOJITUYHOMY
i TPOMaJICBKOMY JKHTTI, IO PO3TIIsAAac MOMIOHY y4acTh SK TapaHTi0 pealisailii cBOiX mpaB i CBOOO/.
CTaHOBIJIEHHIO TaKOTO TPOMAITHIUHA CTIPUSUIA HE TUIBKU IHCTUTYIHHI, a i KyJIbTYpHI, COIiaIbHO-TICH-
XOJIOT14HI epetyMoBH (POpMyBaHHS y JI0/IeH IEPEKOHAHOCTI B TOMY, L0 HAHKpaIlIuM 3ac000M 3aXuc-
Ty BJIACHUX 1HTEPECIB € iXHi CIibHI 1ii). BrmacHe, pi3Hi popMU aKTHBHOCTI caMe TaKOTO TPOMaJITHUHA
1 cripusiIi HaOYTTIO TPOMAISIHCBKUM CYCITIIBCTBOM CBOIX PO3BHHYTHX (OpM. Y MekKaxX TPeThOro era-
Iy €BOJIIOIIT Cy4acHOTO TPOMAISTHCHKOTO CYCIIUILCTBA BiIOYBa€ThCs AUBepcHudikaiis Gpopm peamizarii
IPOMaJISTHCHKOT aKTUBHOCTI, CIIPSIMOBAHUX Ha IIie OUIBINY COIlialli3alliio Iep»aBy i IepeTBOpeHHs ii Ha
IHCTHUTYT, 110 OOCIYTOBY€ CYCIiIbCTBO. 3aKOHOMIPHUM PE3YJIbTATOM TAaKO1 aKTHBHOCTI CTa€, 3 OAHOTO
OOKYy, 3pOCTaHHSI BiATIOBIMATLHOCTI IEepyKaBH 3a JOOPOOYT CBOIX TPOMAJISH, a 3 IPYTOoro — 3pOCTAHHS
BiJIMTOBIAAJIBHOCTI CAMHX TPOMAJISH SIK 32 SKICTh BUKOHAHHSI IEP’KaBOIO CBOIX (YHKIIIH, TaK i 3a pealti-
3aIlif0 BJIACHUX aBTOHOMHUX iHimiaTuB. TOMy ak HisIK HE BHITaJKOBO B HAO1IBIII PO3ZBHHEHUX KpaiHax
3HAYHO MOIIUPHINCS KOMYHITAPHI /11 Ta MPaKTHUKH, METOIO SIKUX € CHHTE3 CBOOO/IH i BiIIIOBIIaIBHOCTI
IHIMBI/1a, TIOJJOJIAHHSI 3arPO3HU COIIaIBHOTO eroi3My i aToMizarii [5, c. 221].

TakuM YHUHOM, PO TPOMAISHCHKOTO CYCIIIBCTBA IIOJNO JICP)KABH BUSIBISIETHCS Y CTBOPEHHI CO-
iaJlbHUX TEPeIyMOB peaizalii BIaau Ta 3anpoBaKeHHS IEMOKPAaTHYHMX 1HCTUTYTIB. JlepikaBa X0
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1 Mae 30epiraTu BIacHe BEPXOBEHCTBO, BCE K MOBUHHA PO3BUBATH CAMOBPSIYBaHHS Ta 3a0e3eUyBaTH
3arayibHe BHOOpYE IMPaBO 3 METOI YCYHEHHS MOYKIIMBOCTI JIJIsl y3ypIHallii Biraiu IPOBIIaTHOO MEHIITICTIO.

Cuiz 3a3HAYUTH, 1110 TPOMAISIHChKE CYCIIUTLCTBO OPraHigYHO B3a€EMOIIOB’ I3aHE 3 IEPIKABOIO, BOHO HE
ICHYBAJIO 0 JIEp’KaBH 1 11034 JIeP>KaBOI0, BOJHOYAC BOHO Ma€ MO0 Hel BEpXOBHHUW CYBEPEHITET, CEHC
SIKOTO TIOJIATAE y TOMY, IO CaMe IHTEPECH TPOMAISHCHKOTO CYCIIILCTBA MAIOTh y KpaiHi MPIOPHUTET
1I0/I0 epKaBHUX 1HTEPECIB, CTPYKTYPH ACP:KaBHOIO amapary, GopM Aep:kaBH, AEpP>KaBHO-TIPABOBOTO
pexxumy Toto. Lle 0co6mmBO HA0UHO BUSBIAETHCS Y cepi 3aXUCTy MpaB i cBOOOA IpoOMasIHUHA, e
IPOMaJITHChKE CYCITIJILCTBO MOJKE 1 IIOBUHHO JISITH SIK CHJIa, 1[0 HE 3aJICKUTh BiJ JepxkaBu. B3aemo-
i TPOMAJITHCHKOTO CYCIIIIBCTBA Ta JIEPKABU BUSBISETHCS Y B3a€EMOTIOB I3aHOMY BIUIHBI: JIEp’KaBU Ha
TPOMaJITHChKE CYCHIIBCTBO M TPOMAaJITHCHKOTO CYCITIILCTBA Ha AEPIKaBy, Jie KOXKHIN 13 B3aEMOMII0UNX
CTOPiH BOXKJIMBO PO3YMITH OCOOIMBOCTI (DyHKIIIOHYBaHHS NapTHepa. BusBiIeHHS Ta JOTPUMAaHHS OCHO-
BHHX OCOOJMBOCTEH B3aeMOJI1 opraHi3alliii TpOMaJITHCEKOTO CYCITUILCTBA Ta OPTaHiB MyOIITHOI BIIaIH
CYTTEBO MiBUILY€E €PEKTUBHICTD A1aJIOTy.

JleprxaBHa i71€0J10Tis1 € BXKIIMBUM €JIeMEHTOM ()OPMYBaHHS €THOCTI TPOMAITHCHKOTO CYCITLILCTBA Ta
MOJITHYHOT KYJIbTypH. BoHa sIK ckiIa/ioBa MOJITUYHOT KYJIBTYpPH BiJlirpae BaxIIUBY poJib y GOpMyBaHHI
MOMITHYHOT Haril. 11 MIOIINPEHHS 3aJIS)KUTh BiJl iH(QOPMAIIHHIX MOTOKIB Ta iXHBOI IKOCTI. BifCyTHICTB
imeotorii y HarlioHaTsHOMY 1H(GOPMAIIHOMY IO pyHHYE 3MiCT iH(pOpMAITii, TOMTHPIOBAHO1 cepe Tpo-
MaJIsiH, BOHU HE pearyroTh Ha MojaHy iH(opMarlito, CTaloTh iHEpTHUMH 110 Hei. Taka cuTyaris cpusie
BIJICYyTHOCTI KOMYHIKAIlil TIPaBIAY0i €ITH 13 HACENIEHHSIM, HE CIIOHYKAa€ TPOMAJSH 0 aKTHBHOCTI Ta
MPOBOKYE MiIPUB HAIIOHAFHOT OE3IeKH y ColliabHil Ta iHpopMalliiiHii cdepi.

Pyx 1o TpoMafisiHCHKOTO CYCIIBCTBA 1 PABOBOI JIEPIKABHU € OJIHUM i3 OCHOBHHX HATIPSMIB PO3BUT-
Ky CBITOBOTO CITIBTOBapHCTBA, OCKUIBKH TPOMAITHCHKE CYCIIUTLCTBO € CBOEPIMHUM (PYyHIATOPOM TIpa-
BOBOI J€MOKPAaTHYHOI Aep:kaBu. CTaHOBIICHHS Ta PO3BUTOK I'POMAJSIHCHKOTO CYCHUIBCTBA HEPO3PUBHO
OB’ s13aH1 3 HOBUMH MOJIITHYHUMH Ta €EKOHOMIYHUMH YMOBAMH XUTTS Kpainu. Lle 3anumraeTscs oqHIM
13 aKTyalbHUX MHUTaHb YIPOJOBK YChOTO IMOCTPAISHCHKOTO mepioay icropii Ykpainu. BoHo € He Tak
METO0 pedopM, IO 3AIMCHIOITHCS y HaIIIH JepxkKaBi, SK HEOIMIHHOK YMOBOIO IX YCIIITHOI peai3aliii.

JlocBin HaliPO3BUHYTIMUX JIEPKaB 3aCBITUY€E, 110 KOHCTUTYIIHHO-IIPABOBA PETJIAMEHTAIlis Ta pery-
JIIOBaHHSA y KpaiHax i3 AeMOKPAaTHYHUM AEP:KaBHUM (IOJITHYHUM) YCTPOEM CHPSMOBaHi Ha MiATPUMKY
TPOMAaJITHCHKOTO CYCHIBCTBA, a TAKOXK MPO TE, 110 CTAHOBIIEHHS 1 PO3BUTOK TPOMASTHCHKOTO CYCITiITh-
CTBa y T03aJiepKaBHil chepi CycHiabHUX BiJIHOCHH HE 03HAYAIOTh HOT0 130Jb0BAHOCTI Bijl JIEPKaBHO-
MPaBOBUX IHCTUTYTIB, a IOMYCKat0Th a00 nepe0avaroTh CTAINH Ta IHTEHCUBHUH B3a€MO3B’ 130K rpoMa-
JITHCBKOTO CYCIIJILCTBA 1 JIepyKaBH.

Jo peui, unnna Konctutyuist Ykpainu He onepye MOHATTSIM «TPOMAASHCHKE CYCHUIBCTBO», X04a
CBOTO Yacy, a came B mpoekTi Koncrutymii Ykpaiau B penakmii Bix 1 mumas 1992 p., TpeTiit po3ain MaB
Ha3By «['poMassHCBKE CYCHUIBCTBO 1 iepxkaBa». HatoMicTh YKpaiHa mporoiocuia MeTy HoOyA0BH Ipa-
BOBOI IEMOKPATHYHO] JIEp>KaBH, JIe TPOMASTHCHKE CYCIIIECTBO € 000B’I3KOBUM €JIE€MEHTOM.

Ocob6a1BO BaXKIIMBOIO MPo0IeMOr0 B po30yI0BI rPOMasTHCHKOTO CYCIUIbCTBa B YKpaiHi, sika To-
TpeOye HeraifHOrO BUPIIICHHS Ta TOCTIMHOI yBard, € KOHIENTYyalbHE OOTPYHTYBaHHS Ta MpPaKTHYHA
HOpPMATUBHA PEriiaMeHTallisl B3aEMOJIiT IPOMaJISTHCHKOTO CYCIIUILCTBA 3 JiepKaBoro0. Po3MexxyBaHHS X-
HiX IOBHOBA)XEHb, 1110 Ma€ Micue B Oy Ib-sIKOMY CYCIIJILCTBI, HE O3HAYa€ IXHHOTO MPOTUCTOSIHHS, IPOTH-
OOpCTBa UM aHTAroOHI3MY, X04a TaKe YacTO TPAIULIEThCS HABITh Y JEMOKPATHUHUX JAeprkaBax. Bzaemomis
3a3HaueHUX Cy0 €KTIB OKPECIIIOE Pi3HI CIIOCOOM OpraHi3allii JIFICHKOT0 CITiBiICHYBaHHsI, 3aCHOBAHOT'O Ha
31TKHEHHI, Y3TO/KEHHI Ta TapMOHIi3alii iHTepeciB iHANBI/IIB.

I'poMasisIHCBKE CYCIIIBCTBO SIK CYCHUILCTBO TPOMAJISIH, IO € PIBHUMH B CBOIX IPaBax, CyCHUILCTBO,
SKe He 3aJIeKHUTh BiJI AepKaBH, aJie B3a€EMOJII€ 3 HEIO 3apalii CIIbHOTO OJara, € 0a3ucoM AepKaBH, sIKa,
31 CBOTO 0OOKy, 3axXWINae JeMOKPATHYHI MPHUHIUAINA CAMOBPSIYyBaHHS BCIX HEIEp)KaBHUX OpTaHi3allii,
aKi Oe3nocepesHbO POPMYIOTh TPOMAASHCBKE CYCHUIBCTBO. [yl HUBLII30BaHOTO PO3BUTKY 000X (de-
HOMEHIB HEOOXiTHO CTBOPUTH HaMiWHUH, ePEKTUBHUHA 1 TApMOHIHHII MeXaHi3M iXHBOI B3a€MOZIl Ta
B3aeMO030aradeHHs.

[Ipu po3risaal NUTaHHS CTAHOBJIICHHS B YKpaiHi IPOMaJSHCHKOTO CYCIIJIbCTBA 1 MPABOBO JAEpKaBH
B acTIeKTi 3a0e3MeueHHs KOHCTUTYIIIHHUX TIPaB JIFOJWHA 1 TPOMAISTHIHA, TOJIOBHAM 3aBIaHHIM JepiKa-
BU €, HacamIepe, peaiizaiis npas i cBo0o1 ocooun. OnHaK, aHaTI3YI0UYH el acleKT KOHCTUTYLIITHOTO
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npaBa B CyvacHiil YkpaiHi, € BCi IiICTaBu CTBEpAKYBATH, IO TipaBa i cBOOOIM 0COOH, HE3BAKAIOUH Ha
iX TPYHTOBHE 3aKpiIlJICHHS Ta JETaJlbHY perjameHTarito B KoHcrutynii YkpaiHu, MOKH 110 HE CTalu,
TIWCHO, BUIIOIO COIAJIGHOIO MIHHICTIO TSt AepkaBu (cT. 3 Konctutymii Ykpainu), mo, mo-mepiie, 3y-
MOBJICHO i1CTOPHYHHMM PO3BUTKOM HAIIOT IepKaBH, sIKa YIIPOAOBK TPUBAIOTO Yacy OyJia TOTaJiTapHOIo,
a To-/Ipyre, HUHINTHIMA CKJIaJHUMU TOJITHYHIMH Ta COI[iaIbHUMU TTPOOIeMaMHU.

B ykpaiHChKOMY CYCHiIBCTBI MpaBa JIOAWHHU € BOKIUBUM I[IHHICHUM C€TAJIOHOM, SKHHA, Ha YKab,
Mae ayKe JeKIapaTuBHE HATlOBHEHHsS: Xoua BOHM H 3akpimieHi B Koncrurymii Ykpainu, ane ix moku
10 BAYKKO BTUJIMTHU B JKUTTS, OCKIJIBKHU JIEpP’KaBa 1 CyCHIBCTBO HE B 3MO31 HalpairoBaTH e(heKTUBHUX
MIPaBOBUX MEXaHI3MIB IXHHOT'O BU3HAHHS, JIETaIi3allii, peai3allii, rapaHTyBaHHs, OXOPOHH Ta 3aXHCTY.
I npuyrHa TYT HE JUIIE B ICTOPUYHHUX TPAIMIIAX YKPaiHCHKOTO CYCIIJIbCTBA, J€ MpaBa JIOJAWHU HE
3aliMajy TiTHOTO MICIIS Hi B CYCIIJIBHIM CBIJOMOCTI, Hi B MPAKTHII JisUTBHOCTI JAepKaBH, — a B HECTa-
OLTBHIN cUTYaIlii IepPeXiTHOTO Tepioy, HeHAIeKHIH IPaBOCBIIOMOCTI TPOMA/ISH, IXHPOMY IIPAaBOBOMY
HITUTI3MI Ta 1H(GAHTUII3MI, BIICYTHOCTI MOKJIMBOCTEH MOMIMIIUTH J00po0OyT mtojei. Jlo Toro x aep-
JKaBHI OFOpPOKpATHYHI CTPYKTYPH ITOKH 11O HE 3alliKaBJIeHi B 3aI0BOJICHHI MIPaB JIIOAMHU. 3aHENIOKOEHHS
BIIACHUMH IHTEpEeCaMH HiBETIO€ KOHCTUTYIIHHI BUMOTH, 3TiTHO 3 SKAMH JOTPUMAaHHS 1 3aXHCT TPaB
JIFOJTMHU € TOJIOBHUM O0OB’SI3KOM JIEPKABH.

B VkpaiHi, 1o Bke Ma€ po3BHHYTE COLIaIbHO CTpaTru(ikoBaHe iHAYCTpiaJibHEe CYCHIILCTBO, poOIIe-
Ma 1MoOyZ0BU TPOMASTHCHKOTO CYCIIIBCTBA 30iraeThCs B Yaci 3 MpoIiecoM po30yI0BHU JiepkaBu. Ale,
Ha YKaJb, COI[IOKYJIBTYPHHUM TIIOM JIJIS IUX MPOIIECIB € 3aINIIKH PaITHCHKOTO CBITOTIsAY. ToMy iHCTpY-
MEHTOM 00YIOBH HOBOT'O CYCIIIBCTBA MOXKE OYTH JIMIIIE IepKaBa, TOYHIIIE, IEMOKPATUYHA JIepKaBa.
AJpKe came MisTBHICTB IePIKaBH € CEPIIEBUHOIO, SIIIPOM, IEHTPOM, JIOMIHAHTOIO, KOHIICTITOM OpraHi3arii
Ta Tpa"copMallii CoriyMmy y TpOMaIsTHCbKE CYCITUTECTBO.

[NepropsAHUM CTa€e TaKOXK 3aBAaHHS e(EKTHBHOT TBOPUOI B3a€EMO/IIT BCIX CAMOBPSIHUX €JIEMEHTIB
oprasizanii CycHiJbCTBa 3arajoMm — i JIepKaBH, 1 MiCIIEBOTO CaMOBPSIYBaHHs, 1 TPOMaISIHCBKOTO CyC-
HIbCTBA.

OpnHak y cyvacHiit YkpaiHi BiICyTHI SIK pO3BHHYTI PUHKOBI BIJIHOCHHH, TaK 1 COI[iaJIbHO 30pi€HTOBA-
Ha EKOHOMIKa. ¥ WX YMOBax peaizalis couianbHuX QyHKIiH cydacHOi yKpaiHChKOI IeprKaBH 3a ii eKo-
HOMIYHO{ HECIIPOMOKHOCTI 30epirae JOMiHYIO4y pOJb Jep)KaBH B 3a0€3MeUeHH] COIiaJbHIX TapaHTii,
sIK1 37€01IBIIOT0 MaKOTh XapaKTep, BIACTUBUEN JIJISl KOJHUIIHBOT COIIaJIiCTUYHOT JIeP:KaBU, OOMEKEHHS
a0COIOTHUX IPaB BIACHUKA, MOCUIIIOE BTPYUYAHHS JEPKABH B KUTTS JIOAWHH, TPOMAASHCHKOTO CyC-
MiJIBCTBA Ta HOTO IHCTUTYTIB.

Tomy ciymHuM OyJie 3a3HAYHUTH, 10 KOHCTUTYIIHA XapaKTepUCTHKa YKpaiHU K JEMOKPATHYHOT,
NpPaBOBOi, COIIaJbHOI JEpKaBH Ma€ IIBHJIIC ACKIAPATHBHUN Ta MEPCIEKTUBHO-TEICONOTIYHUN (K
MalOyTHBOI METH) XapakTep. Y TaKOMY K acIleKTi BApTO OI[iHIOBATH 1 YKpaiHCHKUH BapiaHT Cy4acHOTO
MICIIEBOTO CaMOBPAIYBaHHS, K€ Ma€ BUCTYIATH y POJIi HEOAMIHHOTO Ta BaXKJIMBOTO IHCTUTYTY rpoMa-
JITHCBKOTO CyCIibcTBa. Ha ChOroJIHI MOXKIIMBO FTOBOPHUTH JIUIIIC PO MEPIIi OpraHi3alliiiHi pe3ynbTaTu
i€l HerTpoCToi POoOOTH y cpepi HOPMATUBHOI peTIaMeHTAIlil MiCIIEBOTO CAMOBPSITyBaHHS, SIKE€ TIOBUHHO
3aJIy9daTH MHAPOKI BEPCTBU HACEJICHHSI IO YIPABIIHHS JIEP’KaBOI0 HA PI3HUX PIBHAX (HYHKIIOHYBAHHS
coliymy.

CrioniBaemocs, 1110 B HAKOIMKYOMY MaiiOyTHHOMY OyayTh BUpILIEHI MUTAaHHS PO3MEKyBaHHS Bla-
HUX BiIHOCHH, TOBHOB&)KECHb OpPTaHIB Ta TEPUTOPIH BIAMOBITHUX TEPUTOPIaTbHUX TPOMaJ, BH3HAUCHI
MOJIATKOBI JKepeia (popMyBaHHS MICIIEBHX OOJKETIB, CTBOPEHI HEOOXITHI MEXaHI3MH MIXKOIOIKETHUX
BIZTHOCHH MK Cy0’ €KTaMH MICLIEBOTO CAMOBPSAYBAaHHS TOLIO. Y IbOMY MPOLECi BaXXIUBO HE JOIYyC-
TUTH «podaHamii» MyHIIUTAIEHOT peopMH K 1€ 9YacTO OyBaJio B HAIIOMY KHTTI 3 OaraTbma Ipo-
IPECUBHUMHM TOYMHAHHAMU. JlesiKi BUeHI HEOE3MiICTaBHO MOOOIIOTHCS, 110 MICIIEBE CAMOBPSI Iy BaHHS
HaBpsJ 4M nepectaHe OyTH MPONOBKEHHSM BEPTUKAM JiepKaBHOI Biaau. O4eBUAHO, HAHOIKINMU
pOKaMH To/ajbIla A0S MICIIEBOTO CaMOBPSIyBaHHS, JIOKAIBHOI IEMOKpATIi 3ajekaTUMe Bij 3Bake-
HOTO Ta TOCTIJOBHOTO MiAXOAY OPTaHiB Mep>KaBHOI BN J0 BUPIMICHHS MUTaHb IHCTUTYITIOHAI3AIIIT
CIPaBXHBOTO MICIIEBOTO CaMOBPSITyBaHHS €BPONEHCHKOT0 3pa3Ka.

[Ipu pomy, 6€3yMOBHO, HEOOXiTHO BpaXOBYBaTH TOW (haKT, 10 MICIIEBE CAMOBPSITyBaHHS € BaXKITH-
BOIO (PYHKIIIOHAJIFHOIO CKJIAI0BOO IPOMAJITHCHKOTO CycIiibcTBa. CaMe depe3 OpraHy MicIleBOro caMo-
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BpsILyBaHHS Oepe MoYaToK peaizalis BChOro TOTO, IO HAJIEKUTH JI0 MOHATTS MiCUEeBOi (JIOKaTbHOT)
JIeMOKpaTii. A MiciieBa AeMOKpaTisi € OCHOBOIO JIeMOKpaTii 3arajgoM. | Bix piBHS ii po3BUTKY Ta mpak-
TUYHOI peai3alii y BiAMOBITHUX TEPUTOPIaTbHUX TPOMA/IaxX Ceia, CeNUINa, MicTa 3aeXaTuMe i piBeHb
peadizanii BaKJIMBUX AEMOKPATHYHHUX TPOLECIB, IO BiAOYBaIOTHCS Yy ACpKaBi, a caMe MPOBEICHHS BU-
OOpiB Ha SIKICHO 1HIHMX 3acajax (MOBEPHEHHS 10 MaKOPUTApHOI BHOOPUOi CHCTEMH Ha PiBHI MICIIEBUX
BHOODIB).

Cxin matu Ha yBasi, IO MEPeXiTHUHA eTan A0 (GOpMyBaHHS MPaBOBOI, COLIANBHOI JepKaBU B yaci
MOJKE 3aiHATH HE OJHE JEeCATHIITTS. TOMy Cy4acHHM 3aBJaHHSM IIPABOBOi HAyKH € 00’ €KTHBHA OLiH-
Ka peaJbHUX MOXKIMBOCTEH JEep:KaBH, MICLIEBOTO CaMOBPSAYBaHHS Ta I'POMaASHCHKOIO CYCIILIbCTBA,
00’€JTHAHUX CIUTFHUM 3aBJaHHSM — II0OYIOBH MTPABOBOI JIEMOKPATHYHOT IepyKaBH, 3aCHOBAHOT Ha Ipa-
BOBIH 1 cOLliaJIbHIH CIIpaBEATMBOCTI.

I"apmoHiiiHa B3a€MOisl ICHYIOUUX Y €IMHOMY COIIiyMI JIep>KaBH, MICIIEBOTO CAMOBPSAyBaHHS Ta IPoO-
MaJSTHCBKOTO CYCIUIBCTBA HEOOXIJIHA TAKOX 1 JUIsS 3MIIHCHHS 3arajibHOTYMaHICTHYHUX 11easiB, Bij-
POIKEHHS B IHAMBIIB Ta iXHIX 00’ €IHAHb BipH B CIIPAaBEAJIUBICTD AEPKABHUX 1HCTUTYTIB. ¥ Cy4acHHX
yMOBax Ajsl 3a0€3leUeHHs] YCHIIIHOIO MPOCYBaHHS YKpaiHM LUIIXOM CTaHOBJICHHS N e(eKTUBHOrO
(yHKITIOHYBaHHS TPOMaJITHCHKOTO CYCITIJILCTBA € MOTpeda HayKOBOTO BUBYEHHS HOTO MPUPOAH i CycC-
MIBHOTO MPHU3HAYEHHS SK LUTICHOTO COLianbHO-(1TOCOPCHKOr0 Ta MOJITHKO-NPABOBOTO ()eHOMEHa,
a TaKOX OKPEMHUX MOro iHCTUTYTIB y Pi3HHX COLiaJIbHUX Ta ICTOPUYHUX YMOBAX, OCMHCIICHHS T€HE3U
TPOMaJITHCHKOTO CYCHIBCTBA B pi3HMX Kpainax. Ciij 3a3HAYMTH, 110 B TIEBHUX KOJIAX YKPATHCHKOTO
cycrinbeTBa (TIOMITHYHA €J1iTa, IHTENIITeHIis, MaJle Ta CepeTHE MiAPUEMHHLITBO TOIIO) OCTYIOBO 3pi€
PO3YMIHHS TOTO, 110 CTAHOBJICHHS iIHCTUTYTIB 'POMaISIHCBKOT'O CYCIIJIBCTBA Ma€ BUPiIIaNbHE 3HAYCHHS
HE JINIIIE TSI TO3UTUBHUX HACTIAKIB TOJITHIHOI MOJIepHi3allii B YKpaiHi, a i IS pillyIux IepeTBOPEHD
B EKOHOMIYHIi cepi, a TOIOBHE — JUIsl CTBOPEHHS YMOB (DYHKIIIOHYBaHHSI COILIaIbHOT, a MOTIM 1 paBo-
BOI IEMOKPaTHYHOI AepaBu. [Ipy bOMy AOMIHAHTHMM TYT € (JOPMYBaHHs y CYCHUIBHIHM CBIZOMOCTI
PO3yMIHHS TOTO, IO OCHOBHI ()YHKITIi TPOMAASHCHKOTO CYCHTBCTBA MPOSBIIIOTH ce0e uepe3 iHTerpa-
IO COILiyMY, BBEJCHHS MOYJIMBUX COIIaJbHUX KOH(MIIKTIB y UBUII30BaHI paMKH, CTBOPEHHS Cepe/l-
OBHIIIA, B SIKOMY (DOPMYETHCSI CYCIIIBHO aKTUBHUH 1HAMBI.

Jns Ykpainu mpoOriema CIiBBiTHOIIEHHS TPOMaASHCHKOTO CYCIIIBCTBA 1 BIAJW MAa€ BHUKIIOYHO
MPaKTUYHUI XapakTep, 3yMOBJICHUI TUM, IO CTAHOBJICHHS IPOMaJSTHCHKOTO CYCIIBCTBA MPOXOIUTH
y JOCHUTh HANpY>KEHOMY MPOTHOOPCTBI 3 AEPKaBOIO, AKa Ma€ HaJA3BMYAHO HEOJHO3HAYHY i BHYTPIL-
HBO CYIIEPEWIHBY COIIAIbHO-TIONIITHYHY, 1I€0JIOTIYHY i TpaBOBY KOH(]Irypartito. Y Takiii curyarii Hamii
NesSIKUX JOCTITHHUKIB Ha Te, 10 IepKaBa MiKIIyBaTUMEThCS TIPO PO3BUTOK TPOMAISTHCHKOTO CYCITUIHLCTBA,
HE BIJINOBIAIOTH PEATbHOMY CTaHy peuei.

Cepen BaxIMBHX 3aBAaHb ()OPMYBAHHS IIPABOBOI IEMOKPATHYHOI IepKaBH 1 IPOMaIsTHCHKOIO Cyc-
MiIBCTBA B YKpaiHi € 30epeeHHs] TPOMaJSHCHKOI 371aroid Ta opraHi3allis HaJe)KHOTO BUKOHAHHS Ta
3aCTOCYBaHHS 3aKOHIB. BupimanbHa poiib y BUKOHAHHI 3aKOHIB HaJEKUTh CAMHUM TpOMaJsHaM, sKi
Npar"yTh OyTH rpoMa s THaAMU [IPABOBOI IEMOKPATUYHOI ACP)KaBH, a y cepi 3acTOCYBaHHS 3aKOHIB Taka
POJIb HAJICKHUTh JIEP’KaBHUM THCTHTYITISIM.

BucnoBku. B Ykpaini € Bci mijacraBu st popMyBaHHS TPOMAISHCBKOTO CYCIIJIbCTBA, OCKIIBKH
JiepKaBa MOCTaBHJIa Ta BUPILIY€E 3aBAaHHS TpaHC(HOPMYyBaHHS €eKOHOMIKHM Ha OCHOBI BU3HAHHS IPUBAT-
HOT BJIACHOCTI 1 MIAMPHUEMHHIITBA, BIPOBAHKCHHS B CYCITUTEHO-TIOMITHIHHH JIaJ] €IEMEHTIB IEMOKpaTii,
3MIIIHEHHS IPABOBOT'O CTAaHY JIFOAMHU 1 rpoMasauHa. Bognouac Koncrutynis Ykpainu 3akpinuia pos-
MaiTTs (POpPM BIACHOCTI (BKIIIOYAIOUYH MIPUBATHY), OaraTonapTiiHiCTh, MOJITHYHUH TUTIOpati3M, IIHPOKI
€KOHOMIYHI, TTOJIITHYHI ¥ 0COOMCTI ITpaBa i CBOOOAM JTIOIUHH 1 TPOMAaJITHHHA; 3aKOHOIaBYO TTepea0adu-
Jla MOXKJTUBICTH (DOPMYBaHHS IPOMAJITHCHKOTO CYCIIBCTBA Ha OCHOBI NMPUBATHOI 1HIIIATUBY, ITiIIPU-
€MHHUITBA 1 PUHKOBHX BIAHOCHH. Yce Lie € HEOOX1THUMH MepeayMoBaMu (OpMyBaHHS J[i€BOTO rpoMa-
JSTHCBKOT'O CYCIIiIbCTBA.

dopmyBaHHS TPOMAIIHCHKOTO CYCIIHCTBA € OIHIEIO 3 HAWBAKIMBIIINX YMOB IPOCYBaHHS YKpaiHU
HUISIXOM TPOBEICHHST EKOHOMIUHUX, TIOJIITHYHUX 1 MPaBOBUX pedopM, siKi, mepeaycim, OyayTh CpsMo-
BaHI Ha JEMOKPATH3aIlit0 TPOMAJICHKOTO KUTTS, JIiOepaTi3alliro eKOHOMIKH, 3aXUCT MPaB i CBOOO/I JIFOIHU-
HY Ta TPOMaJSTHUHA, CTAHOBIICHHS MIPABOBOT JIEMOKPATHYHOI JICPKaBH.
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Oouneys O. O. I'poMajsiHCbKe CYCHIIBCTBO: aHAJITHYHI acriekTH GOPpMYBaHHS Ta B3a€MOJIi 3 Aep:kaBoI0

CrarTs NpUCBsUSHA aHAI3Y eTalliB CTAHOBJIECHHS TPOMAJSTHCHKOTO CYCITTBCTBA, 3’ ICYBaHHIO OCHOBHUX HOTO BIIac-
THBOCTEH Ta BU3HAYCHHIO B3a€MOJIIT 3 JIPKaBOI0 Y pi3HOMaHITHUX cdepax cycninbHOI KomyHikalii. OOrpyHTOBaHO
HUISXHW ONTHMI3allil Ta BIOCKOHAJICHHS B3a€MO/IIT JIePIKaBH 1 Cy4aCHOTO CyCIIiIbCTBA.

Kntouosi crosa: rpoMaisHChKE CYCIIBCTBO, JIEpKaBa, 0c00a, TPOMaISTHUH.

Odinets O. Civil society: analytical aspects of formation and interaction with the state

The article is devoted to the analysis of the stages of formation of civil society, the clarification of its main features
and the definition of interaction with the state in various spheres of social communication. The ways of optimization
and improvement of interaction of the state and modern society are substantiated.

The further assertion of the statehood of a sovereign Ukraine largely depends on how deeply and comprehensively
the theoretical basis of the laws of social phenomena at the present stage of society’s reformation will be. The stability
and evolution of society depends on the perception of its quality, which is a key problem of social science, the theory
and practice of state building and social development.

The purpose of the article is to study the process of forming a civil society in Ukraine, to identify the main
obstacles to its development and to identify the factors that influence the effectiveness of the activities of new civil
initiatives in the process of their interaction with the state.

Civil society is a socially organized structure that arises outside of political structures, but is directly dependent on
the content and development of the political organization of society. Such elements of political organization as a clear
separation of functions of state power, democratic legislation, legal opposition, multiparty system realize the values
of social life, political and social freedom of people and their associations, determine the influence of civil society on
the state.

In general, civil society is a society with a clear system of interaction at a high level within the scope of the right
of free and equal citizens, public associations, when the state provides them with equal opportunities, provides an
opportunity to freely and freely own and dispose of their property, based on the legal basis and own discretion.

Formation as a key subject of modern civil society a free and responsible citizen, the formation of its institutional
structures is a historical process, each stage of which marked an important step towards the acquisition of new rights
and freedoms by individuals, as well as practical skills of political and public participation. Within this stage of the
evolution of modern civil society there is a peculiar «formation» of a citizen who begins to realize himself as the bearer
of inalienable rights and freedoms, a member of a certain political community, which should become their guarantee.
The most relevant for the bulk of citizens at this stage are their socio-economic rights. Although most of the citizens
predominantly hold the position of observers in relation to the state, their main efforts are directed towards the struggle
for their material interests.

Within the next stage of the evolution of a modern civil society, a citizen becomes a person who realizes the need
and is willing to take an active part in political and public life, considering such participation as a guarantee of the
realization of his rights and freedoms. The formation of such a citizen was promoted not only by institutional but also
by cultural, socio-psychological preconditions (creating people’s conviction that their best means of protecting their
own interests are their joint actions). Actually different forms of activity of this particular citizen and contributed
to the acquisition of civil society of their advanced forms. Within the third stage of the evolution of modern civil
society, diversification of forms of realization of civic activity, aimed at even greater socialization of the state and its
transformation into an institution serving the society. The logical result of such activity is, on the one hand, increasing
the responsibility of the state for the welfare of its citizens, and on the other — the increase of the responsibility of
the citizens themselves for the quality of performance of the state functions and for the implementation of their
own autonomous initiatives. Therefore, it is no coincidence that communitarian ideas and practices have expanded
considerably in the most developed countries, the purpose of which is to synthesize the individual’s freedom and
responsibility, to overcome the threat of social selfishness and atomization.

Thus, the role of civil society in relation to the state is manifested in the creation of social prerequisites for
the realization of power and the introduction of democratic institutions. Although the state must maintain its own
supremacy, it must nevertheless develop self-government and ensure universal suffrage in order to eliminate the
possibility of usurpation of power by a pro-government minority.

Key words: civil society, state, person, citizen.
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