NMPABOBA AHANITUKA: MPAKTUKA BTIJTIEHHA TA PEANI3ALIA

Ba)KCHb 32 3aKOHHICTIO aKTiB OpPraHiB Ta MOCAJOBHX OCI0 MICIIEBOTO CaMOBPSIIyBaHHS Micis m030aBiaeHHs QyHKITiH
3arajibHOTO HArJIsly OpraHiB Mpokypatypu. [Ipu npomy 0e3nocepeHbOro KOHTPOIBHOIO MEXaHI3My 3a JAisTbHICTIO
OpraHiB MiCLIEBOI0 CaMOBPsIyBaHHs 3 OOKY JepKaBHUX OPraHiB y 3aKOHOJIaBCTBI HE Mepe0aueHo.

JlenienTpanizartist i3 mepeiaycto 3HaYHOTO 00CATY MOBHOBAXKEHB 1 PECYPCIB MICIIEBOMY CaMOBPSIIYBAHHIO TUKTY€E
IIIBUIICHHS PIBHS BiAMOBIAAILHOCTI OPraHiB i MOCaJ0BUX 0CI0 MICIIEBOTO CaMOBPSAYBaHHS 3a IXHIO peatizalito Ta
BUKOPHCTAHHS, a TAKOXX HAJArOJUKEHHS CHCTEMH e()eKTUBHOTO JEePKaBHOT'O KOHTPOIIIO 3a 3aKOHHICTIO aKTiB OpraHiB
MICIIEBOTO caMOBpsiAyBaHHs. Ha choroaHi e HailoinpI roctpa npobiiema, sika 1MoB’ si3aHa 3 KpU3010 HETOCIiTOBHOCTI
peaunizariii crpaterii peopMyBaHHS CyCITiJIbCTBA.

BuCoBIIIOIOTHCS TPOIO3ULIT 11I0J0 BAOCKOHAJIEHHS MpoLecy peaizalii KoHTponbHOI QyHKUi{ y MicLeBoMy Bpsi-
JTyBaHHI, HOT0 3aKOHO/IaBYOTO 3a0e3MeueHHS.

Kunrwouosi cnosa: BpsiyBaHHs, MICIIEBE BpslyBaHHsI, MICIICBE CAMOBPsYBaHHs, MyOJiYHE YIpaBJIiHHS, MiCIlIEBi
OpraHd BUKOHABYO{ BJIaJIN, OPTaHU MICIIEBOT'O CAMOBPSIIyBaHHS, KOHTPOIIb, (DYHKIIis KOHTPOJIIO, ACPIKABHUM, aAMiHi-
CTpaTHBHUH, IPOMaJChKHII KOHTPOJIb, NeleHTpali3anii myoniqHol Biaam, peGopMyBaHHs MiCIIEBOIO CaMOBPSITyBaH-
Hs1, 00’ €THAHHSI TEPUTOPIATLHUX TPOMA/T.

Puhtinsky M. Constitutional and legal problems of the control function implementation in the local gover-
nance of Ukraine

The article deals with the constitutional and legal problems of implementation of the control function in the local
governance of Ukraine.

The study of the constitutional and legal problems of the implementation of the control function in the local
governance of Ukraine is being updated in the context of the policy of decentralization of public authority, public
administration reform, local self-government, the formation of a system of local governance, associated with the
overall process of municipal reforms on the principles of good governance, subsidiarity, universality local self-govern-
ment, state and public oversight, control over the functioning of bodies and officials of the self-government.

The issue of state, administrative, public control in the field of local governance and self-government has become
the subject of many scientific achievements: legal, political science, state-management. A lot of academic mono-
graphs, encyclopedias, dissertations are devoted to control.

The paper gives an author’s understanding of the categories of governance and local governance. Local governance
is a deliberate activity of local self-government bodies, local authorities, civil society organizations, business associa-
tions of public administration at the territorial level of public authorities.

The article deals with the correlation of legal thinking in state and administrative control. Administrative control
is part of state control. Administrative — includes control over the implementation of delegated powers of executive
power by local self-government bodies; control over their executive and administrative activities; control over the
legality of acts of organs and officials of local self-government.

It is accentuated that to this time there is no integral mechanism of administrative control in its statutory and proce-
dural sense. The situation is exacerbated by the loss of relevant control powers over the legality of acts of organs and
officials of local self-government after the deprivation of the functions of the general supervision of the prosecutor’s
offices. In this case, the direct control mechanism for the activities of local self-government bodies by the state bodies
is not provided for in the legislation.

In terms of forming such a mechanism, its elements are investigated. The elements of the mechanism of adminis-
trative control include: legislative, institutional, organizational.

Decentralization with the transfer of a significant amount of authority and resources to local self-government dic-
tates the increase of the level of responsibility of bodies and officials of local self-government for their implementation
and use, as well as establishing a system of effective state control over the legality of acts of local self-government.
To date, this is the most acute problem that is associated with the crisis of inconsistency in the implementation of the
strategy of reforming society.

Expressed proposals to improve the process of implementing control functions in local government and its legisla-
tive support.

Key words: governance, local governance, local government, public administration, local executive bodies, lo-
cal self-government bodies, control, control function, state, administrative, public control, decentralization of public
authority, reform of local self-government, association of territorial communities.
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IPAKTUKA €BPONEMCHKOI'O COIO3Y 11010 NPOBEAEHHS MUPHUX 3IGPAHb

HocTranoBka npodsemu. HuHi gieBUM MeXaHI3MOM Y BCbOMY CBITi IPUBEPHYTH YBary CycIiIbCTBa
1o HaboIIMX mpobieM € MupHi 3i06panns. locein Ykpainu 2014 p., komu MupHe 310paHHS ITepepociio
B KPOBOIPOJIUTTSI, CTAJI0 TPare/i€l0 CBITOBOTO MaciuTady, Takol MPaKTHKU MPOBEICHHS 300piB, 0e3-
YMOBHO, TIOTPIOHO YHUKATH i HAMAraTUcsi BUPILIyBaTH MPOOJIEMH JIMIIE MUPHUM ILUIIXOM.
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Ceamnenxo A. I1. llpaktuxka €Bponeiicbkoro Coro3y 11010 NpoBeAeHHsI MUPHHX 3i0paHb

[IpaBo Ha mMupHi 3i0panHs BinoOpaxeHo y ct. 20 3aranpHOi Aeknaparii npas moaunu [1], y cr. 21
MiXHaApOTHOTO MAKTy PO TPOMAISIHCHKI Ta MoJiTHYHI nipaBa [2], y cT. 11 KoHBeHI1ii mpo 3axucT mpas
JIFOZITHA 1 OCHOBOTIOJIOXKHHX cBOOO [3]. Y Hamiii AepkaBi 11e mpaBo 3akpirsieHo Ha piBHiI KoHcTuTymii
Ykpainu, 30kpema, cT. 39 BKasye, 1o rpoMaisiHi MalOTh MPaBO 30MpaTHCS MUPHO, Oe3 30poi i MpoBo-
JIUTH 300pH, MITHHTH, IIOXO/IU 1 IEMOHCTpaii, Ipo MPOBEACHHS SKHX 3aBYACHO CIIOBIIIAIOTHCS OPraHu
BHKOHABYOI BJIAJIA YU OpTaHU MICIIEBOTO camMOBpsmyBaHHs [4]. Jloci He MPUAHATO CHEIiaTbHOTO 3aK0-
HY, SIKHH OM peryJioBaB MeXaHi3M BTUJICHHS BKa3aHOTO KOHCTHTYLIHHOTO MpaBa Ha MHUpHIi 300pu. [1po
fioro HeoOXiaHicTh Haronomysas Koncrutyuiitnuit Cyn Ykpainu (gani — KCY) ta €Bponeiicbkuii cya
3 ipaB JroauHu (mani — €CIT).

Hamionanehi cyam ke BUKOpUCTOBYIOTH npaktuky €CIIJI, sika B 1MX crpaBax JOCUTH YiTKa Ta
nociigoBHa. Tum maue, mo 3akoH Ykpainu «IIpo BUKOHaHHS pillleHb Ta 3aCTOCYBAaHHS HPAKTHKH
€BpoMelichKOro Cy Ty 3 IpaB IOUHM» [5] Ta mpoBeneHa B aucronani 2017 p. cyaoBa pedopma mpsmo
3000B’SI3yI0Th CyaIu BUKOpHCTOBYBaTH mpakTuky €CIIJI gk mxepeno HaIliOHATBHOTO TIpaBa. Y Mekax
JOCHIDKEHHS 30cepeinMo yBary came Ha komieTeHnuii €CIUI mono MupHUX 310paHs.

AmHaJi3 ocTaHHIX AocixxKeHb Ta nmyoaikamiii. [Ipo6iemMu cBo60 1 MUPHUX 310paHb JOCITIKYBaIH
JIOCUTH TPYHTOBHO 3apyOiKHI Ta BITYN3HAHI BUEHI. 3acIyTOBYIOTh Ha yBary npaini B. bykaua, O. llep-
Oantoka, H. Tonkawgooi, M. Jlorsunenka, l. ITonsucekoi, 1. Komocosa, JI. Llapyka, O. Kpymuninoi
Ta iH. [IpoTe okpeMi MUTaHHSA, SKi CTOCYIOTHCS KOMIIETEHIIil opraHiB €Bpomneiicbkkoro Coro3y (mam —
€C) 3 muTaHb PETyNIOBaHHSA MUTAaHb HA MUPHI 310paHHs, pO3TISTHYTI HETOCTATHRO.

MeTo10 cTATTIi € JOCIIKSHHS MIXKHAPOHUX JTOTOBOPIB, a 30Kpema XapTil 3 Mpas JIIOJUHH, Ta CY-
nosoi npaktuku €CII, mo € ocHOBHMM JpKepenoM (OpMyBaHHS MPABOBOi JOKTPUHH IIISIXOM PO3-
pOOJICHHST CTAaHIAPTIB 3 PETYIIOBAHHS MTUTaHb, SKi BU3HAYAIOTH 1 3’SICOBYIOTh 3MICT IIpaBa Ha CBOOOIY
MUPHHX 310paHb Ta MalOTh 000B’I3KOBUH XapakTep.

OcHoBHi pe3yabrarn gocaimkenns. O. [llepOanrox mocuts wiTko 3a3Havae: «Cepen dopm O6e3ro-
CepeIHBOTO 3MIMCHEHHSI CYBEPEHHOI BIIaTH HapOIOM OCOOJIHMBE MicIle 3aliMae Taka (opma, K y4acTh
y MITHHIaX, MOX0/axX, IEMOHCTPALIISIX, TOOTO B MUPHHX 3i10paHHsIx» [6, ¢. 104].

[TpaBo Ha cBOOOAY MUPHUX 310paHb, UM MPaBO HAa MUPHI 310paHHsI, YU CBOOOa MUPHHX 310paHb — 11e
Ti GOPMYITIOBAaHHS, SIKi 3aCTOCOBYIOTHCS y FOPUINYHIN JTiTepaTypi Ta MpaBoOBil JOKTPHHI OCHOBOITOJIOXK-
HOT'O TIpaBa rPOMAaJISIH, SIKE HAJICXKHTS JIO MTPAB MEPIIOTO MOKOIiHHS.

[IpakTuka 3acBiguye, mo HuHi €C € HailycmimHimuM 00’ eqHanHsIM. He3Baxkarouu Ha Te, 1110 B OCHO-
Bi TIPOIIECIB €BPOTEUCHKOI 1HTETpallii JIeKaTh MONITHYHA i eKOHOMIUHa cdepa, BaXKIIUBa POJb MPHUJIi-
JSIETHCSI TAKOXK 3aXUCTy MpaB 1 cBOOOJ JOAMHU Ta (POPMYBAHHIO i 320€3MEYEHHIO €JMHUX 1 BUCOKHX
CTaHIApTIB iX TOTpUMaHHA AJIs BCIiX JepxaB — wieHiB €C.

H. TonkadoBa Harousomye: «Y npaBoBiii cuctemi €Bponeiicbkoro Coro3y IMpasa JIFOIUHU CIpUiMa-
IOTHCS IK HEPO3PHUBHO ITOB’sI3aHI 3 IHIIUMHU CTEPKHEBUMH JIJIsI CYCITIIILCTBA TIOCTYJIATaMU — BEPXOBEH-
CTBa IpaBa i IITIOPaNiCTHYHOI IeMOoKpartii. OpieHTallisl Ha TpaBa JIOAWHY 3aKpiIlieHa SIK IMIIEpaTHB YCiX
TiI0K Bitagm» [7, c. 347].

KomrrereHttist — 3araibHOIIPaBOBa KaTETOPis, IO IMO3HAYAE CYKYITHICTh MTPEAMETIB BeACHHS (IIpea-
METHa KOMIIETEHIIis) 1 MOBHOBaXKEHB (IIpaB Ta 000B’sI3KiB) MOCAI0BOT 0COOH, opraHy abo opraHizarii
B IIJIOMY.

3a3zHaunmo, mo kommeTeHiss €C 00MeXy€eThCs JINIITE THMHA TUTAaHHSAMH, 10 HA0YITH 3aKPITUICHHS Ha
PiBHI BIITIOBITHUX JOTOBOPIB.

Honenasna B Mexxax €C He OyJ0 yKIaZCHO OTOBOPIB, SIKi HagaBain O MOMIIMBICTD 3aKpIILIIOBATH
MPaBo Ha CBOOO Iy MUPHUX 310paHb 1 BU3HAYATH MPOLEAypH Horo pearizarii. I iie Oyno mpobiemoro, sxa
JIOBI'HId Yac He 3HAXOJWJIa OJJHO3HAYHOrO BUpINIeHHS. Tak, Nesiki €BpONerchKi aBTOPH CXUIISIIIHCS J10
JQYMKH, [0 peai3alis Ta BpeTyJI0BaHHI OKPEMHX acleKTiB IpaBa Ha CBOOOIY MUPHHX 310paHb 3 OOKY
€C moxe BiOyBaTHCS JHINE B MEXKaxX CIUIBHUX MPOTrpaM IIMOJ0 MPOTHIIT Ta 3amo0iranHs 3J0YMHAM
1 IpaBOMOPYIIEHHSM, 1110 BUTUTNBatOTh 3 yacTuHU VI Koncrutymii €C.

[Ipononysanocst HagaTh opranam €C MOBHOBa)KEHHS IIOJI0 CTBOPEHHS 0a3 JaHWX 3 iH(pOpMaLiero
po 0ci0, AKi paHile TopyITyBai MOPSAOK ITi T Yac IPOBEACHHS MUPHUX 3i10paHb. Lle, 6e3ymMoBHO, Oyze
KOPHCHUM TO/li, KOJIH Oy/ie BIAKPUTO IOCTYI JJIi KOPHCTYBAHHS BiJOBITHUMH TOCAIOBUMHU OCOOaMHU
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Oynp-sixoi kpainu — wiena €C. Ta Hapasi e TUTaHHSI 1Ie 3aIUIIA€ThCA Ha PIBHI HEpeaTi30BaHUX Mpo-
MO3HLIH.

Ha nporuBary 3a3nadenomy Buie, ['enepanbha agsokarypa npu Cyai €C i nesiki BUeHI HaroJjoury-
BaJId Ha TOMY, 110 1paBo €C yke MICTHUTH SIK €JIEMEHT IpaBo Ha cBOOoAY MUpHUX 3i06pans. Cyx €C on-
HO3HAYHO 1[I0 TIO3UIIII0 TIPOTATOM JICKIJIbKOX POKIB HE MiATpUMyBaB. Bin BukopucToByBaB KoHBeHIIir0
SIK KpUTEPIH AJIs MepeBipKU MPaBOMIpHOCTI BiAMOBITHUX pilieHsb [3].

Opnak 13 mpuitHATTsAM Jlicaboncbkoro moroBopy 13 rpyaas 2007 p. Ta HAOYTTSIM HOTO YMHHOCTI
y rpyadi 2009 p. xaprii 3 mpaB JoAMHA OYJIH YPiBHSHI B IopuanyHiil cumi: Xapris €sponeiicskoro Co-
103y IPO OCHOBHI paBa [8] 3 ycranoBunMH Jtoropopamu €C, 110 AiWCHO 1210 3MOTY IIOTOAUTHUCS 3 THMH
ABTOPaMH, IKi BBaXalOTh, 1110 3a3HaU€HE MIPABO B)KE MAE CBOE 3aKpilJIeHHs Ha piBHI npaBa €C.

Xapris €C Habyna I0pUAAIHOT CHIIH SK OJHOTO 3 YCTaHOBYHMX J0roBOopiB €C micis HaOpaHHS YWH-
Hocti 1 rpyaus 2009 p. JlicaOoHCHKOTO JIOrOBOpY. Y Haylll MIKHAPOHOTO MpaBa iCHY€E iepapxis po3-
MOJUTy JKepen TpaBa Ha MEpBUHHI Ta BTOPHHHI 3a CTyIEeHEM ixHbol pyHIameHnTansHocTi [9, ¢. 120].
Tomy 1OpHCTU-MIXHAPOAHUKHU i HAYKOBLI OJHOCTAHHO BiAHOCATH XapTiio JO NEPIIOUEProBUX HKEPET
€CII — oprany €C, sKuii MOCTIIOBHO 3a0e3Medye BTIICHHS MPUHITUITY MpiopuTeTy mnpasa €C momo
HaIllOHAJILHUX TPABOIOPS/IKIB JIepKaB-wICHIB 1[bOT0 (JOPMYBaHHsI Ta KpaiH, sKi BU3HAIN MiXKHApOJHE
3aKOHOAABCTBO JKEPEIOM HaIllOHAIBLHOTO 3aKOHOJaBCTBA, HAPUKJIIA, YKpaiHa.

BaxnuBo, o nepioueproBoro 3uadeHHs HaOyna came Xaprist €C, a e KoHBeHLis po 3aXUCT Mpas
JIFOJTMHU 1 OCHOBOIIOJIOXKHUX cB000 (mam — KoHBeHitist), monpu Te, o ocTaHHs Bu3HaHa €C ogHuM i3
3arajJlbHUX MPHUHIUIIB HOTO MPaBOBOI CHCTEMH, SIKi (MPUHLUIN) TeX € Kepenamu npasa €C. Amxe
BiAMOBiAHO A0 1. 3 cT. 6 HoroBopy mpo €C (oauH i3 yctanoBuux aktiB €C, 3Minenuii JlicaboHChKUM
JIOTOBOPOM) OCHOBOTIOJIOXHI TTpaBa, B TOMY BUTJISIZI, B SIKOMY BOHH 3akpimieHi B KoHBeHIIil i BUTUIH-
BAIOTH 31 CIUTBHUX /17151 AepkaB — wieHiB €C KOHCTUTYIINHUX TPaaulliil, BA3HAIOTHCS 3araIbHUMHU IPHH-
munamu npasa €C (o cTaBuUTh iX B iepapxii [pkepen npasa €C Ha Ipyre Micle Miclis HOro yCTaHOBYHX
noroBopi) [9, c. 112].

Takum unHOM, came Xaptis €C € OCHOBHHM JDKEPEIOM CTaHAAPTIB 3aXUCTY MpaB JIFOIUHA JUTSI BCiX
opraniB €C. 3aznaunmo: e npotsiroM 2010 p. Cyn €C nocuinasesi Ha HOpMH, 3aKpiruieHi B XapTii,
nonax 30 pasiB. Busnauanpaum Oyio Te, mo Bxke B nuctonani 2010 p. y cBoeMy pillleHHI aHYJIIOBaB
MoJI0kKeHHsT Hu3Ku pernamentiB €C (oxniei 3 hopm BropuHHUX JuKepen npaBa €C) uepes iXHIO cyrie-
peunicts Xaprii €C [10].

OcobnuBocTi XapTii NoisraroTh ochk y yoMy. IlepeBakHa OLIbIIICTh TpaB, sIKi 3aKpirieHi B Xap-
Tii, — e mpaBa JOAUHHU. JJOKyMEHT TaKoX 3aKpIIUIOE 3arajibHi Ta GyHAaMEHTalbHI HIHHOCTI, BIAMOBII-
HO JI0 SIKUX MOOyZ0BaHA CTPYKTypa JOKYMEHTa: JIOJAChKA TiIHICTh, CBO0OO/A, PIBHICTH 1 COJIAAPHICTH
[10, c. 21]. Y upomy, SIK 3a3HAYAETHCS B Cy4acHIil JiTepaTypi, BOHA SKICHO MEPEOCMHUCITIOE MOJTOKEHHS
KonBeHI1ii, BUCyBarO4H Ha TEPIIIE MICIE 3aXUCT TiHOCTI JIFOJJUHH K OCHOBHU 3arajibHOJIOJICHKUX OCHO-
BHUX IIpaB, cBOOO/ Ta 1iHHOCTeH [ 10, ¢. 21].

Ta Ha BiAMiHY BiJ 3rajlaHUX MIKHApOIHHX JTOTOBOPIB, y cT. 12 XapTii mpaBo Ha CBOOOIY MHPHHUX
310paHb PO3TILINAETHCS Pa30M 13 IPAaBOM Ha CBOOOJY acolliamiil sik «cBoOo1a 310pansb 1 acoriamiiny [8].
HopmaruBHwmii 3MiCT IpaBa Ha cBOOOLY MHUPHHX 310paHb BUUEPITYETHCSI KOPOTKHM (DOPMYITIOBAHHSIM:
«Koxna mronuHa Mae mpaBo Ha cBOOOAY MHpHHX 3i0panby» [8]. IHum momoxeHHs ct. 12 mpucssiueHi
BHHSITKOBO TIpaBy Ha cBoOomy acomiariii. Tomy B €CILI, 6e3ymMOBHO, € HEOOXITHICTH Y BUPOOJICHHI
CTaHJApTIB MUPHUX 310paHb JUIs 3aCTOCYBaHHA y KpaiHax — yuacHuIisix €C.

Haronocumo, mo gokymentu Opranizaunii 3 6e3nexu i cniBpoOiTHuTBa B €Bporni (OBCE) € ans ypsi-
JIiB KpaiH-y4acHHIIb POTOPHYTUMH PEKOMEHAIIISIMHE IIIOI0 peati3allii Ta 3a0e3neueHHs CBOOOIN MHUpP-
HUX 310panb, Tomi sk moctanoBu €CI1JI MaroTh 000B’I3KOBHIA XapaKTep, HEAOTPUMAHHS CTAHIAPTIB, K1
3aKpiIieHi B IOCTaHOBaX, CIIPHYHHSIOTH MOPYIICHHS MPaB JIOAMHU 3 OOKY JIepKaBH.

Huni €CI1JI cTBOpHUB BeNKKy MPAKTUKY, 10 PO3KPUBAE 3MIiCT cBOOOAM 310paHb 1 BU3HAYHY KUTBKICTb
HalBaXIIMBIIIMX YMOB IIOBHOIIIHHOT peaizarii mi€ei Boii. Ha3Bemo aexinbka OCHOBHUX.

Po3yminHs cBOOOIM 310paHh BUKIIOYHO SK HETATHBHOTO MPaBa, TOOTO OOOB’SI3KH NEp:KaBU yTPH-
MYBAaTHUCS BiJl BTpy4aHHsl, He BiAmoBigano 6 mijsim ct. 11 Ta KonBenmii 3aranoM. Y K0KHOI JepikaBu €
MO3UTUBHUNA 000B’ 130K 320€3M1€UNTH BC1 YMOBH 151 31iIHCHEHHS CBOOO I MUPHUX 310paHb, TAKU CTaH-
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JapT po3pOOJICHUH MpU PO3TIsiAl cnpaBu «/Hgopmayitnuil coros “Lentia” ma inwi npomu Agcmpiiy
(24 mucronana 1993 p., § 38, Cepist A, Ne276) [11, c. 6].

HacrtymnHuit Bkpaii BaxxIMBHI cTaHapT, sskuii po3poous €CITL, — ne 3a0e3neuenHs Oe3nexH ii ydac-
HUKIB I OpraHi3aTopis, e TapaHTis peanizauii ceodonu 310pans. Lleii crannapt OyB Brepile BCTaHOBIIE-
HUU y pillleHH] y cripaBi « “Jlikapi 3a soicumms’” npomu Ascmpiiy (21 gepsas 1988 p., Cepis A, Ne139)
[11,c.7].

JlepxaBa TOBMHHA TapaHTyBaTH CBOOOJY 3i0paHb, HaBITH SKIO 3asBlieHa MeTa 300piB MOXKe He
nmoo0aTucs 3Ha4YHIM yacTuHI cycniibcTBa. Llei cranmapt Oy BuUpoOJieHu#l y cripasi « Cmankos ma
06’ eonana maxedoncvka opeanizayis “Ininden” npomu boneapiiy (ckapru Ne29221/95 1 Ne29225/95,
§ 90, ECHR 2001 IX) [11, c. 8]

Ha nHamy nyMKy, OZHUM 13 IPUHLUMIIOBUX CTaHAAPTIB, sKui po3podnenuit €CILI, ue Toi, mo yuac-
HUKH MUPHHX 300piB HE TIOBHHHI OOSTHCS TIEpeciTiTyBaHb 3 00Ky JepKaBH 3a CBOIO y4acTh y HuX. Lleit
npuHIHI OyB chOpMyIbOBaHUH y ciipasi « Ezenin npomu @panyiiy W OTpUMaB 3aKpIIJICHHS Yy TOCTaHO-
Bax y cnpaBax «bauxogcvruti ma inwi npomu [lonvwiy i «Anexcees npomu Pociiy [11, c. 8].

e onuH BaxJIUBHIA CcTaHAApT, sikKii po3poduB €CILJI, monsrac y Tomy, mo Oyib-sKi 0OMeKEHHsI
cB0OOIM 3i0paHb MOBUHHI OYTH BiAMOBIAHUMH LIISM, 3apajd SKUX BOHHU 3aCTOCOBYIOTHCA. Tak, SIKIIO
€ PU3UK MaCOBHUX 3aBOPYIIEHb y PE3yNIbTaTi MUPHUX 300piB, OAWH TITEKH (DAKT HASIBHOCTI PU3UKY HE
MOJKE CIYXKHTH JOCTAaTHBOIO MiJICTaBOIO JJsi 3a00pOHU MPOBEACHHS JAEMOHCTpalii, 300py, MITHHTY
tomo. Lleit crangapt Bkazanuii y pimeHHi y cipasi «bapankesnd npotu Pocii» [11, c. 18].

VY nroneit € mpaBo Ha MPOBEIEHHS CIIOHTAHHOT JIEMOHCTpallii a00 1HIIOro MyOIiYHOTO 3aX0.1y, KOJIU
3aBYyacHe MONepeHKEHHS BJIaii Y BCTAHOBJICHI 3aKOHOM TE€PMiHH 11030aBuito 0 mei 3axig ceHcy. Takuit
HE3BUYHHM, ajie IMIJIKOM OOTpYHTOBAHHM CTaHIapT OyB O3BYUCHHUH y PIIICHHI Y cripaBi «bykmy ma inuii
npomu Yeopwunuy [11, c. 25]

Le numre nexinpka 6a30BUX CTAaHAAPTIB 3 MUTAHHSI MUPHUX 310panb. €CILJI mpomoBikye HamparbpoBy-
BaTH MO3UTHBHY MPAKTHKY CIPaBEUIMBUX PilllcHb 1 BAHECEHHS ITOCTAHOB 13 HOBUMH CTaHAapTaMHU, sKi
3a0e3MevyoTh CB000 Iy MUPHHX 3i0paHb

BucnoBku. Takum unHOM, TIpaBa Ha cBOOOAY MHPHHUX 3i0paHb y MIKHapOJHOMY TpaBi MOCTIHHO
BJIOCKOHAJTIOIOTHCS 3 METOIO 3MIITHEHHS CTAaTyCy IEMOKPATUYHOI Ta MPaBOBOi CUCTEMH €BPONEHCHKOTO
CyCHiTbCTBA.

Criouatky 1ie mpaBo 0yJ10 3aKPiIUICHO B CYKYITHOCTI 3 TPaBOM Ha CBOOOy 00’ €1HaHb (acowiallii), 1o
i Bi10OpakeHO Yy MOJIOKEHHAX MIXKHAPOIHO-TTPABOBUX aKTiB (3aranbHa IeKapallis npas Jroanad, KoH-
BeHIIis1). Hajasi BkasaHi mpaBa po3riisiiatoThCsl PO3IUIBHO 1 B MOAAIBIIOMY (IKCYIOTHCS B MTOJIOKESHHSAX
MDKHApOJHUX I0roBopiB. HuHI 1i mpaBa 3akpiruieHi B TAKMX MDKHAPOAHUX aKTax, K XapTis OCHOBHUX
mpaB €C Bix 2007 p., Konsentis CriBapyxaocti Hezamexuux JlepkaB mmpo mpaBa Ta OCHOBHI CBOOOIH
oM Bij 26 TpaBHs 1995 p.

Kommnerenmieto €CII y cdepi MupHUX 3i0paHb € TOBHOBa)KEHHS 3 PO3POOKH CTaHIAPTIB, HA OCHO-
Bi Xaprii 3 npaB moauau 2007 p., siki 000B’SI3KOBI JJIsi BUKOHAHHS BCiMa KpaiHamu — wieHamu €C
Ta KpaiHaMu, SIKi BU3HAJIM €BPOIICHCHKE MPaBO YAaCTHHOIO HALIOHAIBHOTO 3aKOHOJABCTBA. YKpaiHa Ha
NUISIXY yIOCKOHAJICHHST CBOTO 3aKOHO/IaBCTBA MOBUHHA BUKOPUCTOBYBATH BCi HanparroBants €CITJT sk
B3ipelb NpaBOBOi TyMKH.
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Ceamnuenko A. I1. IlpakTuka €pponeiicbkoro Coro3y o010 NpoBeieHHss MUPHHUX 3i0paHb

VY craTTi Ha MiJICTaBi aHaNi3y MDKHAPOIHUX aKTiB Ta CyIOBOI IMPaKTHKH CBPOIMEHCHKOTO Cyay 3 MpaB JIOJNHH
3MIIHCHIOETHCS] HAYKOBE TIIYMA4€HHs CYTi Ta 3MICTy IpaBa Ha CBOOOIy MUPHHUX 310paHb y KpaiHax — wieHax €Bporeii-
cpxoro Coro3y. BusHauaeTbes o0csr komnerenuii opranis €C o0 HOpsIKy pealizalii mpaBa Ha cBOOOYy MUPHUX
310paHb.

Kurwouosi crosa: mipaBa IOJIUHA, MUPHI 3i10panHs, Pana €Bponu, €Bponelickkuii Coro3, Opranizaiis 3 0e3neku
1 cniBpoOiTHUITBA B €Bpomi, €Bponeiicbkuil cya 3 mpas toauHu, XapTis €Bponelicskoro Coro3y.

Sviatnenko A. The European Union’s practice for the peaceful assembly

Based on the analysis of international acts and European Court of Human Rights, the article provides a scientific
interpreting the essence and content of the right to freedom of peaceful assembly in the EU member states. It deter-
mines the volume of the EU institutions’ competence for the procedure of exercising the right to freedom of peaceful
assembly.

The article is devoted to the analysis of the European practice of the use of acts on peaceful gatherings and the
development of proposals for the acquisition of positive foreign experience on the subject.

This article describes the essence of the right to peaceful assembly, investigates the legislative cases of limiting
this right, analyzes the European practice of the use of acts of peaceful assembly. The author describes that freedom
of assembly often overlap with freedom of expression and freedom of opinion, and often the violation of one of the
freedoms automatically entails restrictions on the other. The basic standards of freedom of assembly investigated
are not exhaustive: in new rulings, the European Court of Justice continues to expand and clarify the content of the
Convention in accordance with the development of society and the transformation of the benchmarks of the European
public order.

The author states that the competence of the European Union is limited to issues that have been secured at the level
of the relevant treaties.

The sources of EU law have been analyzed for the conclusion of agreements that would provide the opportunity to
consolidate the right to freedom of peaceful assembly and determine the procedures for its implementation. The views
of European authors that implemented certain aspects of the right to freedom of peaceful assembly on the part of the
EU within the framework of joint programs to counter and prevent crimes and offenses arising from Part VI of the EU
Constitution are noted.

Key words: human rights, peaceful assembly, Council of Europe, European Union, Organization for Security and
Cooperation in Europe, European Court of Human Rights, Charter of the European Union.

YK 347.6
Inna @enixciena Cespioxosa,
cmapuiuil HayKogutl CnigpooimHux
8i00i1y npobnem YyusinbHO2o,
mpy0o802o ma nionpUEMHUYLKO20 NPABa
Inemumymy oeporcasu i npasa
im. B. M. Kopeyvroco HAH Vkpainu,
KaHOUuOam 10puOuUdHUX HayK, 00YeHm

MPOBJEMHU 3AXUCTY MAMHOBHUX ITPAB JIATUHA
IPU O/ CIIJIBHOI CYMICHOI BJIACHOCTI HOJIPY XK KS

[ocranoBka npodsaemu. [IpaBa qUTHHYU 3aBK/IU MOBUHHI MaTH JIOCTATHIN Ta CBOEUACHU PiBEHB 3a-
XHUCTY y OyIlb-sIKOMY CycrinbeTBi. OcTaHHIM yacoM B YKpaiHi IIbOMY MTUTAHHIO MPHIUISIETECS 0COOTIBA
yBara, BHOCSTBHCS BIIMOBIAHI 3MIHM JI0 HOPMAaTUBHUX aKTiB. 30KpeMa, 3 METOK 3a0e3ICUCHHS HaJICK-
HOTO BUKOHAHHSI PillIEHb CYIB IO/JI0 CTSATHEHHS aJiMEHTIB HEIIOAaBHO OyB MPUHHATHH 3aK0H YKpaiHu
Bix 7 rpymus 2017 p. Ne2234-VIII «IIpo BHeCEHHS 3MiH 10 IEAKUX 3aKOHOJABYNX aKTiB YKpaiHU 010
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