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Cenuyk B. B. €pponeiicbkuii npaBoBuii BUMip moao cgepu iHTe1eKTyaJbHOI BIACHOCTI B YACTHHI 0XOPOHU
HAa3B J1ep:KaB

VY craTTi po3MIsSAal0ThCS 3aBIaHHs, SIKi CTOSATH Mepel YKPaiHOK y YaCTHHI IMIJIEMEHTAIlIT €BPOTICHCHKIX CTaHIap-
TiB y cepi iHTEIEKTyanbHOT BIACHOCTI 32 YT0JI0k0 TIPO acoltiaiiio Ykpainu 3 €Bporneiicbkim CO30M 100 OXOPOHU
Ha3B jiepkaB. POOUTHCSI BUCHOBOK, 1110 MUTaHHS OXOPOHH OMIIIHUX HA3B JepXkaB BiJl HEAOOPOCOBICHOTO BHKOPHUC-
TaHHS € HEBiJ €MHOIO0 YaCTHHOIO OXOPOHHU CYBEPEHITEeTy Oynib-sKO1 AepikaBH 3arajoM. Takok BUKOPHCTAHHS Ha3B
KpaiH € Ba)JIMBOI YaCTHUHOI i/IeHTH(iKaTopiB HalllOHATBHOTO OpeHauHry. Haromnouyerbes, 1o 1 YKpainu 1e Mae
0co0IMBe 3HaUEHHs B Ipoleci caMmoinenTudikanii ykpaiHcbkoi Halii, pO3BUTKY 30H BiIbHOI TOPriBii 3 KpaiHamMu Ta
perioHamu cBity, 30kpema €C, BUKOHAHHS CTPATETiYHUX 3aB/IaHb PO3BHUTKY.

Ha mincrasi ananisy nociny €C ta geskux aepskaB — wieHiB €C poOUTHCS BUCHOBOK, 10 B €BPOIEHCHKOMY 3a-
KOHOJIaBCTBI NPUHHATUM € niz[xi)l, 3a SIKOTO B HAI[IOHAJbHOMY 3aKOHOJAaBCTBI 3aKpinn}0}oTLc;1 0Cco0JIMBOCTI npaBOBo‘i
OXOPOHH Ha3B JepxKaB. ICHy€ HiHii psii ClIOCOOiB OXOPOHH HA3B KpalH Ha p13HI/IX eTarnax J10 i micis peecrpaii Tosap-
Horo 3HaKy. IIpu 1bOMY 111010 HA3B KPaiH y 3aKOHOJABCTBI €BPONEHCHKHUX KPAiH 3aCTOCOBYIOTHCS 3arallbHi MiJCTaBH
JUIS BIIMOBH B peecTpalii 3HakiB. L{e crocyeThes 3HaKIB, y SKHX HEMA€E PO3Mi3HABAIBHUX XapaKTEPUCTHK, SIKi MAIOTh
OIIMCOBHH XapakTep, cylepedarb IPOMaJICbKOMy MOPSIKY, BBOAATH B OMaHy, OOMaHIOIOTH a00 NAIOTh HENPaBINBY
iHdopMmariiro. 3a3Ha4eHUH JOCBI Mae OyTH 3HAWTH CBOTO OUIBII MOBHOTO 3aKPIMJICHHS Yy HAIIOHAIBLHOMY 3aKOHOJIaB-
CTBI 3 IPaBOBOT OXOPOHM TOPTOBEILHUX MApOK y MPOLECi IMIUIEMEHTAIlii €BPONEHCHKUX CTAaHIAPTIB.

Kurouosi crnosa: eBpointerpaiis, €pornelicekuii Coro3, iIHTENEKTyalbHa BIACHICTh, OXOPOHA HAa3B JIepKaB, TOPTo-
BEJIbHA MapKa, TOBAPHU 3HAK.

Senchuk V. European legal dimension relative to the sphere of intellectual property in terms of protection
of names of states

The article discusses the challenges faced by Ukraine regarding implementation of European standards in the field
of intellectual property under the Agreement on Association of Ukraine with the EU on the protection of names of
States. It is concluded that the protection of official names of States against misuse is an essential part of the protec-
tion of sovereignty of any state as a whole. Also in the world proved that the use of country names is an important
part of the identifiers of nation branding. Accordingly, States must at the level of national legislation to protect these
names from misuse and to promote their constructive use in the implementation of a nation branding strategy. It is
emphasized that for Ukraine it is of particular importance in the process of self-identification of the Ukrainian nation,
the development of free trade zones with countries and regions of the world, particularly the European Union, the
implementation of strategic development objectives.

It is emphasized that the use of state symbols by a person who is not involved, or a permit, may impose consumer
confusion regarding the origin of goods for which it is used. It does not have a value for any goods or services is such
use.

Based on the analysis of the experience of the EU and individual member States of the EU concluded that the Eu-
ropean legislation is adopted by the approach in which national legislation enshrines features of the legal protection of
names of States. There are a number of ways of protecting the names of countries at different stages before and after
the registration of the trademark. With respect to country names in the legislation of European countries shall apply
the General grounds for refusal of registration of marks. This applies to characters that have no distinguishing charac-
teristics that are descriptive, contrary to public order, mislead, deceive, or give false information. Indicated experience
should be to find a more complete entrenchment in national law of legal protection of trademarks in the process of
implementation of European standards.

Key words: European integration, European Union, intellectual property, protection of names of States, trade mark,
trademark.
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KOHIIEINITYAJIbHI IUTAHHS 3ABE3ITEYEHHS B YKPATHI
3AXHCTY IPAB JIOJIUHUA, TOTEPILIOL BIJI 3JIOYUHY

IMocranoBka npo6Jemu. IlpaBa ta cBoOoau MOAMHY, iX rapaHTii BU3HAYAIOTH 3MICT 1 CIIPSIMOBA-
HICTh TisTbHOCTI nepxkaBu (cT. 3 Koncturytii Ykpainu). Y KOHTEKCTI po30y1oBu YKpaiHu SK TpaBo-
BOi JepkaBu Ha ocHOBI Koncturytiii Ykpaiau 1996 p. mpobiema rapanTiii peaiizarii Ta 3a0e3medcHHs
mpaB i CBOOO/I JTIOAMHY 3 KOYKHIM POKOM TIOCTaBajia mepe AepKaBoio BCE TOCTPIIIE 1 HA ChOTOJIHI 3a-
JUIIAETHCS YU HE HAMOLIBIT akTyanbHO0. OCOOIMBO 1€ CTOCYETHCS 3aXUCTY MPAB JIIOJMHHU, TOTEPITLIOT
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BiJl pi3HUX 3JI0YMHIB MPOTH OCOOMCTOCTI, CTaH SKOTO B OCTaHHI POKM 1CTOTHO MOTipHIMBCs. BuHukae
norpeda KOHLUENTYaJIbHOTO OCMHUCICHHS MPOOJIEMH rapaHTiil Mpas JIIOJUHU, HOPYIIEHUX 3JI0YNHHUMHU
MOCSTaHHSIMK Ha HUX, 3 METOK CUCTEMHOT0 Ta €PEKTUBHOI'O BUPILICHHS 1i€T IPOOIEMHU.

AHaJi3 ocTaHHIX AocaimkeHb Ta myOaikamiii. [IpoGiemarnka 3axucTy mpas, cBOOOJ Ta 3aKOH-
HUX IHTEpECiB y4aCHUKIB KPUMIHAJIHHOTO MPOBA/KEHHA, 30KpeMa W MOTEepPIHiIoro, y THX abo iHIINX
acrmeKTax BimoOpakanacs y JOCIIDKESHHIX TakuxX aBToOpiB, sk: 10. Anenin, B. box’eB, B. BBenenceka,
B. T'oruapenxko, 0. I'pomrewit, B. [aes, €. dinenko, O. Kamtina, O. Kyunnaceka, A. Jlankia, B. Mon-
nosal, B. Hop, O. ITanuyk, . [Ipucsxuiok, M. Cenatopos, M. Ctporosud, JI. Y nanosa, H. ®enopuyk,
JI. Hlanosanosa, O. IOxHo, 0. flHOBMY Ta iH. BogHOYac mOCHiKeHb Y KOHCTHTYIIHHO-TIPAaBOBOMY
acmeKTi mpoOseMaTHKN TapaHTild 3a0e3NeyeHHs 3aXUCTy MpaB JIOAWHU, SKa MOTEpIiIa BiJ 3JI0YHHY,
B JIiTEpaTypi Opakye.

MeTo10 CTATTi € PO3IJIA] KOHIENTYaIbHUX MTaHb 3a0€3MeUeHHS B YKpaiHi 3aXUCTY IIPaB JIIOJUHY,
MOTEPIINOT BiJl 3II0UHHY.

OcHOBHIi pe3yJIbTaTH A0C/IizKeHHs1. MaciTaOHicTh Ipo01eMu NOpYyILIEeHb IPaB JII0IUHH BHACIIIZOK
3JI0YMHHUX [TOCATaHb B YKpaiHi HIKOJIHM HEe CTAHOBUIIA CEKPETY JUISl OPTaHiB JIEPKaBHOT BIIa 1, 3MYIIYIO-
YH IIyKaTH LUISIXH BUPILIEHHS HE TUTBKHM B OKPEMHUX IUTAaHHAX, a i Ha KOHIenTyajabHoMY piBHi. I1po ne
CBIMUUTH, 30KpeMa, Yka3 [Ipe3unenra Ykpainu Bix 28 rpymas 2004 p. Ne 1560/2004 «IIpo Konneriro
3a0e3MeYeHHS 3aXUCTy 3aKOHHUX MPaB Ta IHTEPECiB 0ci0, AKi MOTEPIIN BiJl 3JI0YMHIBY, B IKOMY HAETh-
Cs1 PO Te, 110 «3 METOI0 BAOCKOHAJIEHHS IIPaBOBOI'0 Ta OPraHi3alifHOI0 MEXaHI3My 3aXHCTy 3aKOHHHX
IIpaB Ta IHTEePECiB 0Ci0, K1 MOTEPIILIX BiJ 37104UHIBY [1].

V 3a3naveniit Konuenuii koHCTaTyBanocs, o NpodiemMa 3aXUCTy 3aKOHHUX IpaB Ta iHTepeciB ocio,
SIK1 TIOTEPITIIN Bij 3JI09MHIB, €()EKTUBHOTO MMOHOBIEHHS 1X MPaB, CBOEYACHOTO BiIIKOyBaHHS IITKO/IH,
3ao/IisTHOT BUMHEHHUM 3JI0YMHOM, «SIK CBiIYaTh pe3yJbTaTH aHai3y 3aKOHOJABCTBA Ta MPAKTHKH HOTO
3aCTOCYBaHHSI, 3aJIMILAETHCS HAI3BUYAHHO aKTyaJIbHOIO». 32 CTATUCTUYHUMU JAHUMH, TiJIbKH IPOTSATOM
2003 p. Big 3:104MHIB noTepriio 352 TUC. rpoMajsiH, a cyMa 30UTKIB, 3aBJaHUX iM MPU LLOMY, CTAHO-
Buia 6am3bko 100 mutH rpH. | X04a nmoTepmisii MOXKYTb 3@ PIIIEHHSM CyJLy OTPUMATH BiALIKOTYBaHHS
IITKO/TH, 3aI10/1ITHOT BYAMHEHNM 3JI0YMHOM, ITPOTE B TOBHOMY 00Cs31 1€ piJIKO 3iICHIOETHCS HA MPAKTHIII,
a 'y pasi, Ko 0co0y, sika BUMHWIIA 3JI0YMH, HE BCTAHOBJICHO a00 BOHA MEPEXOBYETHCS YU € HEIIATO-
CITPOMOYKHOTO, — B3araji He 3MiHCHIOEThCS.

Ha nymky aBropiB Konnemniii, «raky cUTyaito 3Ha4HOIO MipOIO CIIPUYMHEHO BiICYTHICTIO €)EeKTHB-
HOTI'0 MEXaHi3My BiJIIKOAYBaHHS MOTEPIUIUM MaiHOBOI Ta MOPaJIbHOI LIKOJIH, 3aI0AISIHOT BUNHEHUM
snounHOMY. Y KoHiernii 3a3Ha4eHo, 10 moTpeOyoTh BUPIICHHS MUTAHHS CTaTyCy MOTEPIUTNX, PO3-
HIMPEHHS iX IpaB y KpUMIHATBHOMY CYJOYMHCTBI, 1 0 PO3B’s3aHHs NEepeNIiYeHUX MPOOIIEM «3YMOBIIIOE
HEOOXITHICTh aKTHBI3AIi] yJacTi Iep)KaBu y 3a0e3MeueHHI rapaHTiil 3aXUCTy 3aKOHHUX TpaB Ta iHTep-
€CiB MOTEPIIJIMX 1 PEaNTbHOTO BiALIKOYBaHHS 3aM0/isIHOT IM IIKOAX, pO3POOJICHHS OCHOBHUX HAIpsIMiB
JIepKaBHOI MOJIITHKHY Ta CTpaTerii y miit chepi.

Sk 3a3naveno B Konuernii, il METOIO € BU3HAYEHHS MPIOPUTETHUX HATPSMIB JepKaBHOI MONITHKU
y cdepi HagaHHS JOTOMOTH MTOTEPIIINM, PO3BUTKY €(PEKTHUBHOI CUCTEMH 3aXUCTY iX MIPaB, KEPYIOUNCh
OCHOBHUMH TPUHIIMITAMH, 1[0 3aCTOCOBYIOTBCS Y TIPAKTHUIIl CBITOBOI CIIIBHOTH, 30KpeMa, I0J10:

— CIpaBeJIMBOTO NOBOKEHHS 3 TOTEPIIIUMHU — ITOBara A0 iX 4ecTi i MIHOCTi, BUSBICHHS CIIIBUYT-
TS 10 HUX, HEHTpasti3arlisi HeTaTHBHUX HACIIIKIB 3JI0YNHY, TIABUIIICHHS PiBHS O0€3IIEKH 0COOH, CYCITiTb-
CTBa Ta JICPKABH;

— iH(opMOBaHOCTI — BCi MOTEPIIiIIi MaIOTh MTPABO Ha Oiep KaHHs iH(opMAIIii I0/10 pO3TIISAY CIIPABH
1 npuitasTTs pitnenHs. [Ipu poscigyBanHi Mae 3a0e3nedyBaTrcs MPaBo NOTEPHUIMX HA O3HAHOMIICHHS
3 MaTepiasiamu crpaBu. [licist mocTaHOBJIEHHS Cy/I0M BUPOKY MOTEPIiJi Bpasi OyTH moiHGOpMOBaHHU-
MU TIpO OY[Ib-SKi 3aXOMH, IO 3aCTOCOBYIOTHCS J0 3aCY/DKCHHUX (aMHICTISI, TOMIJTyBaHHS, YMOBHO-JIO-
CTPOKOBE 3BIJIbHEHHS), | MATH MOXKIJIMBICTh BUCJIIOBUTH CBOO TO3HIIIO 3 IIbOTO MPUBOLY;

— 3a0e3meueHHs BiIIKOAYBaHHS IIKOAX — MTOTEPIILI TTOBUHHI MaTH MPaBO Ha BIJIIKOTyBaHHS 3a-
MOJTiSTHOT BYNHEHUM 3JI0YMHOM MAiHOBOT Ta MOPAJIbHOI IIKOM, & TAKOXK IIKOJIHU, 3aIOISIHOT KaJIIIITBOM,
IHIIMM YIIKOKEHHSM 3/I0pOB’ s, a OJM3bKi POAMYi OTEPITJIOT0 — HA KOMITEHCAITI0 IIKOH, 3aI0 liTHOT
HOT0 CMEpTIO BHACTIIOK 3JI0YHMHY, HAaBiTh y TOMY BHIAJKY, KOJIH HE BCTAHOBJICHO OCO0Y, AKa CKOi-
7a 37104MH, a00 SIKIIO BOHA MEPEXOBYETHCS UM € HEMIaTOCIpoMOkHOI0. Ocoba, sika cKoina 370YHMH,
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3000B’s13aHa BiJIIKOLYBATH 3aI10/[iSTHY 3I0YMHOM IIKOIY TAKOXK 1y pa3i 3BUIbHEHHS ii Bil KpUMIHATIBHOT
BiJINIOBIIaIbHOCTI. BinmikoryBaHHs 3aroMisiHOT IIKOAM 3{IHCHIOETCS B TIOPSIKY, IepeI0a4eHoMy 3a-
KOHOM;

— HaJaHHS 0€30IUIATHOI TIPABOBOI JOTIOMOTH MOTEPITUTHM — HacaMIIepeT MOTEPITITAM Bif TSHDKKUX
Ta 0COOJIMBO TSDKKHUX 3JI0YMHIB, @ TAKOXK Majio3ade3nedeHnM ocodam Ta ocodam, SKi He MOXKYTh CaMo-
CTIHO peaji3yBaTH CBOI IIpaBa Ta 3aXHCTUTH 3aKOHHI IHTEPECH;

— HaJaHHS MOTEPIINM COIIaJIbHOT JOMOMOTH — MOTEPIIIi MOBUHHI MaTH JTOCTYT JIO CHeIialbHUX
CUCTEM MiATPUMKHN (METUIHO1, COIiaTbHOT, ICUXOJIOTIYHOI goromorn) [1].

YV Konnemnmii 6y70 BH3HAYECHO OCHOBHI HANpsMH 3a0e3MEUCHHST 3aXUCTy MPaB Ta IHTEPECIB IIO-
TEPIIJINX, Cepe/l SKUX: BIPOBAKCHHS MDKHAPOIHUX MPHUHIUITIB 3aXHUCTy MPaB Ta 3aKOHHUX IHTEp-
eciB morepninux, Bu3HadeHux Jleknapaniero OCHOBHUX MPUHLHUIIB MPAaBOCYIAS AT KEPTB 3JI0YHHIB
1 3moBxuBaHb Bianoko (Pesomroris 40/34 I'enepansuoi Acam6bnei OOH Bix 29 mucromana 1985 p.) ta
€Bporreiicbkoro KoHBEHITI€I0 MO0 BiMITKOAYBAaHHS 30UTKIB KEPTBAM HACHIBLHUIIBKUX 3J0YMHIB Bif
24 macronana 1983 p.); BupoBapkeHHs Yy HOBoMY KpuMiHansHOMY poliecyanbHOMY KOJIeKei Y KpaiHu
(mami — KIIK Ykpaian) HopM, siKi mepeqdavaioTh pO3IIHPEHHS IPOLECYIbHUX MpaB MOTEPIINX Bif-
noBiHO 10 Pexomenpanii Komitery MinictpiB Pagu €Bporm R(85)11 o710 craHOBHIIIA TOTEPITLIOTO
B PaMKax KpUMiHAJbHOI'O IpaBa Ta MPoLEecy; po3poOICHHs 3aKOHY 3 IUTaHb 3a0e3MeUeHHs! BiIIKOAY-
BaHHSI MIOTEPIUIAM ITKOIH, B TKOMY, 30KpeMa, MalOTh OYTH BH3HAUCHI YMOBH 1 TOPSIOK HATAHHS M
MIPaBOBO1, MEJIMYHOT, COLIAJILHOT 1 MaTepiaIbHOT JJOMTOMOT'H, @ TAKOXK JOMOMOTI'H 1X POJIUYaM Ta yTPUMaH-
15IM, 3aJIEKHO Bifl XapakTepy 1 HACiAKiB 3I0YMHY, CIOCO0Y HOTO CKOEHHSI, MAIfHOBOTO CTaHy MOTEpITi-
JIOTO Ta THIIUX 0OCTaBWH; PO3pOOJICHHS MEXaHI3My peatizailii mpaBa IMOTePITiIoro Ha BiANIKO YBaHHS
3aMoisSTHOT 37TOYMHOM IIIKOJIM; BCTAHOBIIEHHST 0OCSTIB BiATOBIIHOTO OIOKETHOTO MPU3HAUCHHS y 3a-
rabHOMY (DOH/II ACPIKABHOTO OIOKETY; pO3pOOICHHS Ta 3aKOHOIaBUE 3aKPIIUICHHS] YMOB Ta TOPSIKY
KOMITEHCANiiHOI MATPUMKHN MOTEPIUINX 32 paXyHOK pi3HOMaHITHHX (opm 000B’s3Kk0BOTO Ta 100pO-
BIJIBHOT'O CTpaxyBaHHS; CIIPUSHHS CTBOPEHHIO IPOMAJICHKHUX OpraHizauii i 6naroaiitnux ¢GoH/iB HagaH-
HS1 JIOTIOMOTHY TIOTEPITUTM; aKTHBI3aIlisl poOOTH 1m0/10 TPO(DITaAKTHKH BIKTUMHOI MTOBEIIHKA HACEIICHHS.

3mificCHEHHS KOMIUIEKCY 3aXO0iB, BU3HAUCHUX ITicto KoHIemIieto, MOBUHHO OYIJI0 «MaKCHMAILHO 3a-
0e3neunT e(heKTUBHUIN 3aXUCT MOTEPIUINX, BKIIOYAIOYH KOMIICHCAIIIIO 3aMOIisTHOT iM IIKOM», a Ta-
KOXK MaJIO CIIPUSTH «peatizalii B TOBHOMY 00Cs31 KOHCTUTYIIMHUX TapaHTii 00 MOHOBICHHS OPY-
LICHUX BHACTIIOK 3JI0YMHY NIPaB JIOANHIY.

[lepenbauanocs, o Bka3aHi 3ax011 OyIyTh peaizoByBaTucs noetanao. Ha nepmomy etami (2004—
2006 pp.) moBUHHI OyTH 3iHiCHEH]I: BUBYCHHS CBITOBOTO JIOCBIMY 3 MUTAHD 3aXUCTY MPaB Ta 3aKOHHUX
IHTEepeciB MOTEPIUTNX; PO3POOJICHHS HOBOTO 1 BJIOCKOHAJICHHSI YAHHOTO 3aKOHOJIABCTBA 3 MUTAHb 3aXHC-
Ty IIpaB Ta IHTEpPECiB MOTEPIINX; PO3POOJICHHS MEXaHi3My peaizalii mpaB MOTEPHINX; MiArOTOBKa
METOAWYHUX PEKOMEHALIN 3 NUTaHb OpraHizalil HaJlaHHs AOIOMOI'M MOTEPIUINM; 341CHEHHS TpaK-
THYHUX 3aXO0iB, CHIPSIMOBAHUX Ha MiABUINCHHS Y HACEICHHSI PIBHSI BIKTUMOJIOTIYHIX 3HAHD.

Ha npyromy erari (3 2006 p.) manu BigOyBaTUCs: BIPOBAKCHHS B IPAKTUKY MEXaHI3My BiIIIKOIY-
BaHHsI MMOTEPIIJIMM LIKO/H, 3210 IisTHOT 3I0YMHOM; CTBOPECHHS CIPUSTIMBUX YMOB JUIS JisSUILHOCTI TPO-
MaJICBKUX Oprasi3zailiii i omarogiitHux GoHIIB y cdepi HaJaHHS TOTIOMOTH MOTEPITUTAM; BCTAHOBICHHS
00csTIB BIAMOBITHOTO OFOKETHOTO TIPHU3HAYCHHS Yy (POH/I IepyKaBHOTO OI0KETY; 3a0e3edeHHs yJac-
Ti YKpaiHu y BIANOBIAHUX 3aX0Aax i3 BIPOBAPKEHHS MIKHAPOTHUX MPUHIUIIB 3aXHUCTy MOTEPIIIAX
y mexax ininiatue OOH, Panu €Bpomnu, €Bponeiicbkoro Coro3sy.

3ragannM Ykaszom [Ipesunnenta Ykpainu Bix 28 rpyans 2004 p. nopydanocs Kabinery Minictpis
VYkpainu po3poOUTH B IIECTUMICIYHUN CTPOK 3aX0H 11010 3a0e3neueHHs peatizauii 3a3Hauenoi Kon-
TeTIii.

Jus peanizanii HazBaHoi Konnenmii Kabinerom MinictpiB Ykpaiau 20 kBitHs 2005 p. Bugano Pos-
nopsikeHHst «I1po 3aTBep/KeHHs TUIaHy 3aX0JiB Iono peanizanii Konuenmii 3a0e3medeHHs 3axXucty
3aKOHHUX IpaB Ta iHTEPECiB 0Ci0, AKi moTepmiim Bij 3:104uHIB, HA 2005-2006 poxm» [2].

[Tnan 3axomiB nependadaB OpraHi3amiifHO-IPABOBI 3aX0/IM MIOA0 3MIITHEHHS 3aXHCTY MPaB JIFOINHH,
MOTEPIIIOT B/l 3MTOYMHY, TapaHTii ii mpoIecyanbHUX MpaB Ta 3a0e3MeYeHHs BiIIKOyBaHHS IIKOJIH.
OpHUM 13 TOJOBHUX MYHKTIB IUTaHy 3aX0/iB OyB «IiAroTyBaTH Ta mojatu Ha po3risia Kadinery MiHi-
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cTpiB YKpainu npoekT 3akoHy Ykpainu «lIpo BigmkomyBaHHsS MKOAX 0ocobaM, SKi MOTEPIiaH BiJl 3710~
YHHIB», 3 TepMiHOM BuKoHaHHS y 2005 p.

BapTo 3a3naunTy, 1o 10 BepxoBuoi Pagu Ykpainu He0HOPA30BO BHOCUIIUCS 3aKOHOIIPOEKTH 111010
BIJIIIIKO/TyBaHHS IIIKOJIA 0c00aM, sIKi TIOTEPITLIN BiJT 37I04MHIB, ocTanHil y 2010 p. [3-6].

['010BHOFO METOIO IMX 3aKOHOIPOEKTIB OYJI0 MiJABHINEHHS TapaHTid MpaB TPOMaJIsSH, K1 IMOTEPIIi-
JIW BiJ 3JI0YUHY, IUITXOM HaJTaHHS IM COIabHOT TOTIOMOTH Y BUTJISA/I BIMIIKOAYBaHHS MaTepiabHOI
HIKOJIM 32 PaXyHOK JEpKaBu. Y MPOEKTax BU3HAUAINCS MIJIICTABH TAa YMOBH, & TAKOX BCTaHOBIIOBABCSI
MOPSIIOK 1 PO3MIp BiAIIKOIYBAaHHS 3a PaxyHOK Jep)KaBU MaTepianbHOl MKoAM (i3uYHUM 0ocobaM, sKi
TTOTEPITUTH BiJl 37IOYNHHUX ITOCATaHb Ha 1X KHUTTS, 3M0POB’ S a0 MaifHO.

3BaKal04M Ha COIIaIbHO-CKOHOMIUHUI CTaH JIep)KaBH 1 3HAYHUN PiBeHb 3JOYMHHOCTI B YKpaiHi,
ABTOPH 3aKOHOMPOEKTY 3aKJaJald B HbOMY KOHIIEMIil0, SKa BUXOJUTH 3 HEOOXIJHOCTI MOCTYIOBO-
T'0 PO3IIMPEHHS TapaHTil IepKaBh MO0 3a0e3eueHHs MpaB TPOMAaJISH, SIKi TOTEPITITN BiJl 3II0YHHY.
[Mepemycim MaroTh OYTH 3axHINEHI MpaBa MOTEPIUINX y THX BHIAJKaX, KOJIH MPABOOXOPOHHI OpraHH
JIEpKaBH BIIPOJOBK TPUBAIOTO Yacy HECTIPOMOKHI 3a0€3MeYUTH PO3KPUTTS 3JI0UYUHY Ta MPUTATHEHHS
JI0 KPUMIiHAJIBHOI BiAMOBIJAIBHOCTI BUHHUX 0Ci0, Ha HEBU3HAYCHHUU YaC MO30aBISIIOYH TOTEPITIINX
MOXJIHBOCTI BIJIIITKOYBATH 3aBAaHy iM ITKOIY 32 paxXyHOK BKa3aHHWX 0Ci0. Y mbOMy pasi AeprkaBa He
TiJIBKU HE BUKOHYE CBOTO 000B’A3KY MIOAO 3aXUCTY JKUTTS JIIOAMHU Ta 3a0€3MeUCHHS HEMOPYIIHOCTI 11
IpaBa BJIACHOCTI, a i (pakTUYHO B3araii He TapaHTye MpaBa I'POMasIHMHA HA BIIIIKOJYBaHHS 3aBJa-
HOT TOMY 37I0YMHOM IITKOJAH, YUM HEPiTKO CTABUTH MOTEPITIIOTO Ta HOT0 CiM 10 B CKPYTHE CTAHOBHIIIE
[7,c. 170-171].

[IpoTe x0omHOTO 3 IMX 3aKOHOIPOEKTIB Tak i He Oynmo mpuitHaro. Ha mymky M. Iloroperpkoro
1 JI. CepreeBoi, 11e nuTaHHS Ha CbOTOJHI, HA IPEBEIUKUI KaJlb, HE € aKTyaJIbHUM Il YKPATHChKUX 3a-
KOHOJIABIIB [8, ¢. 121].

Ha cporoani €1uHUM NO3UTHBOM Y IIboMy nuTaHHi € BHeceHHs 10 KIIK Ykpainu HoBenu mono Bia-
LIKOAYBaHHS LIKOIH MOTEPIiIOMy KomToM Jlepx)aBHOro Or0pkeTy YKpaiHu y BUNAAKY Ta B HOPSIIKY,
nepeadoaueHoMy 3akoHoM (4. 3 cr. 127 KIIK Ykpainu) [9]. OnHak crieriaibHOro 3aKony, je 0yiio 0 Bu-
3HAYEHO Mi/ICTaBH Ta MOPSAO0K BiAUIKOYBAaHHS LIKOJAM TAKUM YHMHOM, JI0CI HE iCHYE.

HeoOximHicTh 3aKOHOaBUOTO BPETYIIIOBAHHA B YKpaiHi MUTaHHS CTOCOBHO BiJIIIKOTyBaHHS IIIKOIH,
3aBJ]aHOT KPUMIHAJILHUM TPABOIIOPYIICHHSM, 32 PaxXyHOK JIEp)KaBH, BUILTHBAE TAKOXK 3 MIKHAPOHO-
npaBoBHX akTiB. Tak, Ypsan Ykpaiau y 2005 p. mignucaB €Bpomneiicbky KOHBEHIIO Big 24 nucronana
1983 p. «IlIpo BigmkoayBaHHS 30MTKIB )KepTBaM HACHIIBHUIIBKUX 31109nHIBY» [10], y cT. 2 K01 BCTaHOB-
JICHO, 1110 KOJIHM BIIIIKO/TyBaHHS IIKOJM, 3aBJIAaHOT B pe3ybTaTi yMHCHOT'O HACHIIBHHUIILKOTO 3JI04HHY, HE
MoyKe OyTH 3a0e3MedeHo 3 THIIUX JKepel, Jep)kaBa MOBHUHHA B3ATH 11 Ha ceOe. [IpoTe e nmutanus goci
3aJIMIIA€THCS BIAKPUTHM.

VYV Takux HOpMax MDKXHApPOIHOTO TIpaBa, K €Bpomeiicbka KoHBeHIis «[Ipo BimmkomyBaHHA 30UT-
KIB KEepTBaM HACWIBHHUIbKUX 370uuHiB» [10]; Jlexnapallis OCHOBHUX HPHHIUIIB MPaBOCYAJS IS
JKepPTB 3JI0YHMHIB 1 37I0BKMBaHb BJIaA00 (puitHaTa pesomouieto 40/34 I'enepansuoi Acambiei OOH Big
29 macromaga 1985 p.) [11]; KouBeHItist mpo 3aXUCT MIpaB JIFOIUHN 1 OCHOBOIIOIOXKHUX CBOOOT (TTpUITHSI-
ta Pagoro €sponu 4 nmuctonaga 1950 p) [12] ta ixmmi, nepeadayeHi KOHKPETHI popMu peatizailii mpasa
Ha BiAmKoAyBaHHS mKoau. Tak, y Jeknapauii OCHOBHMX NPUHLMIIB IPaBOCY IS IS JKEPTB 3JI0UYNHIB
1 3TOBXKMBAHB BJIAMIOI0 TiependadeHo Tpru (OPMH BiIITKOAYBAHHS ITKOIU — PECTUTYIS, KOMIICHCAITIS,
couianpHa nornomMora. CorianbHa JOMTOMOTa 31IHCHIOETHCSI y BUTJIsIII HE0OX1/THOT MaTepialbHOl, MeIHY-
HO1, TICUXOJIOTIYHOT Ta COLIaNbHOI JOMOMOTH MOTEPIIIOMY TOOPOBIIEHUMU TPOMaJICEKUMH, MYyHILU-
MaJTBHUMU OpTaHi3amisMu, ypsaom (cratti 14—-17).

VY crarri 55 Koncrurymii YkpaiHu oKpiM HOpMH, 1110 TapaHTYeE JIepKaBHUI 3aXHCT MpaB i cBOOO/,
nepeadayvae NpaBo KOKHOTO 3aXMIIATH CBOI paBa Ta cBo00AN OyIb-SIKMMHU HE 3200pOHEHIMH 3aKOHOM
3acobamu. HeoOXiHO TaKoX 3a3HAYNTH, 110, HA OCHOBI aHAJI3y Ii€1 HOPMH, JIepKaBa Ma€ 3a0e3MeunTH
JIOCTYII MIOTEPIIIOTO IO TIpaBocyaasl. ToOTO py BYMHEHHI 3JTOYMHY MOTEPIIUTHN Ma€ MpaBO BUMAaraTu
BiJl ZIep>KaBH BiTHOBJICHHS CBOIX MOPYLICHUX TpaB, 30KpeMa i MaiiHoBuX. [lepikaBa y 3Bs3Ky 3 IUM BH-
KOPHCTOBYE CIIelialbHAN BUJI AePKABHOI isITBHOCTI — CYZJOYMHCTBO 1 3a0€31evy€e JOCTYI MOTEPITLIOro
no mpaBocyas [13, c. 16—18].
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Jiis 3aXMCTy CBOIX iHTEpECiB MOTEPIIOMY HaAa€ThCs JOCUTh IIMPOKE KOJIO MPaB, PH LIbOMY IIepe-
JIK TpaB noTepriioro, HaBeaeHui y ct. 56 KIIK Ykpainu, He € BuuepnanM. BiamosigHo mo 1. 8 4. 1 miel
CTaTTi MOTEPIIJIMHA Ma€ PaBoO Ha MPEACTAaBHUKA Ta B OyAb-SKUIl MOMEHT KPUMIHAIBHOTO TIPOBAKEHHSI
MOJKe BiIMOBHUTHUCS Bif Horo mocuyr [9]. Lle npaBo nepeaycim nokiaukane 3a0e3neuyBaTd OTPUMAaHHS
MOTEPIIINM Y KpUMiHAIFHOMY TIPOBa/KEHHI HaJIeKHOI TPaBOBOI TOTIOMOTH.

[Monoxenns ct. 58 KIIK Ykpainu yTOYHIOIOTH 1 I€Tami3y0Th IpaBo MOTEPIIIOr0 Ha MPeICTaBHUKA,
mepenbadeHe y m. 8 4. 1 ctT. 56 KIIK Ykpainu. Haganus motepmisioMmy mpaBa MaTH MPEICTaBHHUKA IT0-
KIIMKaHe 3a0e3MeYnTH Horo KBati(piKoBaHOO MPABOBOIO JIOTIOMOT OO, IO BUIUIMBAE 13 MTOJIOKEHB CT. 59
Koncrutynii Ykpainu, BiAIOBIAHO 10 SIKOI KOXKEH Mae MPaBo Ha MPaBOBY JOMOMOTrY. Y BHIAJKax, Ie-
pendadeHnK 3aKOHOM, 115l JONIOMOTa HaJaeThCsl 0€30IIaTHO. 3aKpilUIeHHs] BKa3aHOTO MpaBa MOPOIKYE
BiJIMIOBiTHE 3000B’s13aHHS JIepKaBU 3a0€3MeUyBaTH MOTEPIIIOTO MPABOBOIO JOMOMOTOI0, M0 pealizy-
€THCSA K 0e3MOCepeTHbO JACPKaBHUMH OpPTaHaMH 1 TTOCAJIOBUMH 0CO0aMH, TaK i depe3 MeXaHi3MH 3a-
JyYeHHS 10 HaJlaHHsI [TPaBOBOI JIOTIOMOT'H TIOTEPIINM aJJBOKATIB.

[pyHTyrounch Ha 10JI0KeHHsAX crareit 45, 58 KIIK Ykpainu, npejcTaBHUKOM MOTEPIIIIOro, sK i 3a-
XMCHUKOM, Mae OyTH afBOKaT. Y IIbOMY BOAUaE€ThCsl MPAarHEHHs 3aKOHOMIABIS YPIBHATH MpOIecyalbHi
MOJKJIMBOCTI CTOPOHH 3aXHMCTY 1 MOTEPIIIOTO Mif] Yac yyacTi y KpUMiHAIbHOMY MTPOBA/KCHHI B aCHEKTI
3a0e3mnedeHHs KBaTi(hiKOBAaHOIO MMPABOBOIO JOITOMOTOIO.

B. I1In6iko 3a3HauuB, IO BaXKIMBOIO MPOLECYAILHOIO TapaHTI€I0 MpaB, CBOOOA Ta 3aKOHHUX 1HTe-
pEeciB moTepminoro Mae ctaTu i 000B’SI3K0BA y9acTh Y KpUMIHAIBHOMY IPOBAKEHHI TIPEJCTaBHUKA TI0-
TEPILIOro, KOJIM HOro 0coOMCTOT ydacTi JIIsl TAKOT'O 3aXUCTY HEJIOCTaTHLO. TakuMu 0co0amHu, JJis STIKUX
npolecyaIbHUN 3aKOH Mae repeadadaTtu 000B’ I3KOBY y4acTh NPEACTaBHUKA, MAIOTh OyTH:

1) HEIOBHOTITHI, TOOTO 0COOH, SIKi HA MOMEHT YUYUHEHHS 11010 HUX KPUMIHAJIEHOTO MPAaBOMOPYIIICH-
HS He ocsrid 18-pivyHoro BiKy;

2) ocobu, sIKi y BCTAHOBJICHOMY 3aKOHOM MOpsAAKy (cT. 39 IluBinpHOTO KOJeKkcy YKpaiHH Ta TiiaBa
2 po3ainy 4 LuBiTbHOTO MpOIECyaIbHOTO KOJIEKCY YKpaiHh) CyZ0oM yKe BU3HAHI HEi€3[aTHUMH abo
00MeXeHO JIi€3IaTHIMH, a TAKOXK 1HII 0COOH, SIKi BHACIIOK MICUXIYHUX 4H (Di3MUHUX BaJ (HiMI, TITyXi,
CJIITIl TOIITO) HE 3/IaTHI TOBHOIO MIPOIO PEaTi30BYBaTH CBOI ITPaBa;

3) Gnu3bKi poandi 0codu, cMEPTh K01 HacTaja BHACIIAOK YYMHEHHS 1010 Hel KpUMIHAIBHOTO Ipa-
BOIIOPYIIICHHSI, SIKi 3aTydeHi 0 y9acTi y IPOBAHKCHHI SIK TTOTEPITii;

4) ocolwu, siKi HE BOJIOJIIIOTH MOBOIO, SIKOIO BeIEThCS KPUMiHAJILHE [TPOBAIKCHHSI.

VY npx, a TakoXX B iHIIMX BUIAJKaX, KOJU MOTEPHIIMA HE MOXKE CAMOCTIHHO 3aJIy4YUTH MpPEACTaB-
HUKa 4Yepe3 BiJICYTHICTh KOIITIB a00 3 IHMIMX 00’€KTUBHUX TPUYWH, aje 3asBUB KJIOIMOTAHHS MPO 3a-
JY4YEHHS IPEACTaBHUKA, a00 KOJIH CIiIYMA, IPOKYPOP, CAIMUMNA CyIAs, Cyl BUPILIUTh, 10 0OCTABUHU
KPUMIHAJIFHOTO MPOBA/KCHHS BUMAraroTh Y9acTi MPEICTaBHUKA, BiH CBOEIO MOCTAHOBOIO (yXBaJIOIO)
JOpydYae BiAMOBITHOMY OpraHy, YIOBHOBa)KCHOMY Ha HaJaHHsS 0e30IUIaTHOI BTOPUHHOI MPaBOBOI J0-
MIOMOTH NPU3HAYUTH aJBOKATA ISl 301MCHEHHS [IPEICTaBHULITBA IIOTEPIIIOro 3a MPU3HAYEHHIM Ta 3a-
0e3nevnTH oro nMpuOyTTS y 3a3HaueHi B MOCTaHOBI (YXBaJli) yac i Micie JJisi y4acTi B KpHMiHAJIbHOMY
MpOBajpKeHHI. TakuM YWHOM, TIPU BiJICYTHOCTI TaKWX TapaHTiil mpaB 0coOM, OJU3bKI pojudi 0ci0, sKi
3aruHyJM BHACTIAOK YYUHEHHS 3J0YHHY, HAWYACTIIIE JIITHROTO BiKy MaTepi, HAMaratoTbCs CaMOTYKKH
3’sicCOBYyBaTH 00CTaBHHU 3aru0eni cBoix pigaux. OIHaK MBH/IIIE i yCTINIHIIIE TaKy poOOTy BUKOHAB OH
amBOKAT — MPEACTaBHUK moTeprriyioro [14, ¢. 311-312].

BkazaHni HeoIKH iCHYIOTB ¥ 3B’ 3Ky 13 THM, 0 KITK Ykpainu uiTko He nepeadaunB BUMAAKH 1 TTO-
PSIOK 3aUIyUeHHS IPEACTaBHUKA MTOTEPIIJIOro Ta HE JOCTATHBO BPETYJIHOBAHO MUTAHHS 100 3a0e31e-
YeHHA MpaBa Ha 3axucT norepmnigomy cT. 20 KIIK Ykpainn.

Ockinpku 4. 1 ct. 20 KIIK Ykpainu «3a0e3nedeHHs npaBa Ha 3aXHUCT», epeadavae, mo npaBo Ha 3a-
XUCT MafOTh TIJ03PIOBAaHNN, OOBUHYBAUCHHM, BUTIPABIAHIN, 3aCyKEHUHN, SIKE TTOJIATAE ¥ MOYKINBOCTI
HaJaTH yCHI a00 MHCHMOBI MOSCHEHHS 3 MPUBOMY MiZ03pH YK OOBMHYBa4YCHHS, MPaBo 30MpaTu i mo-
JaBaTu JO0Ka3u, OpaTtu 0COOMCTY y4acTh Y KPHUMiHAJIBHOMY NPOBAIKEHHI, KOPUCTYBATUCS IPABOBOIO
JIOTIOMOT'OF0 3aXMCHUKA, & TAKOXK Peai3oByBaTH 1HIII MpolecyalbHi Mpasa, nependaveni unaanM KITK
Vkpainu. Y yactuni 2 cr. 20 KIIK Ykpainu 3a3HadueHo, Mo Ciuiguui, IpoKypop, CIiguuil cynas, Cya
3000B’s13aHi PO3’SICHUTH IT1103PIOBAHOMY, OOBUHYBAaUCHOMY HOTO TIpaBa Ta 3a0e3MeUnTH ITPaBo Ha KBa-
nidikoBaHy MpaBoOBY JOMOMOTY 3 0OKY 00paHOTr0 MPU3HAUYEHOTO 3aXUCHHKA, a 4. 3 BU3HAYAE, 110 y BU-
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nankax, nepeadauennx KIIK Ykpainu Ta/ab0 3aKoHOM, 110 PETYJIO€ HaJaHHS 0e30IUIaTHOI MPaBOBOI
JIOTIOMOTH, Hi03PI0OBaHOMY, OOBHHYBau€HOMY IPaBOBa JIOTIOMOTa HAAA€ThCA OE30IIATHO 33 paXyHOK
nepkaBu. TakuM YMHOM, Yy 3a3HAUCHHX TOJIOKEHHSX cepe/ MepetiiKy 0ci0, SKi MaloTh MPaBo Ha 3aXHUCT
norepninuii BiacytHil [15, c. 179-180]. ¥ 3B’s3Kky i3 numM npomnonyemo 10 Bcix yactuH cr. 20 KIIK
Ykpainu okpim nepeadadeHrnx YYacCHUKIB KPUMIHAIBHOTO MPOBADKEHHS BHECTH TOJIOKEHHS PO TI0-
TEPIILIOTO.

JepxaBa, 1m0 BBaxkae cebe MpaBoOBOIO, IOBUHHA TYpOYBAaTHCS MPO BCiX YIIEHIB CyCIUILCTBA O€3 BU-
HSTKY 1 FapaHTyBaTH MPaBO KOXKHOTO I'POMaJsIHMHA B CYJ0BOMY IOPS/IKY BiJICTOIOBATH CBOIO YECTh,
T1THICTB, JKUTTSI, 3I0POB’S 1 MAitHO BiJl pI3HOMaHITHUX ITOCSTaHb.

YV cydacHHX yMOBax K€pTBa JIOCUTh YaCTO 3AJTUINAETHCS Oe3 3ac00iB MPaBOBOT0O 3aXHUCTY, TOMY KOM-
MeHcallisl MKOAM 1 CcolliajbHa JOMOMOTa JXKepPTBaM 3JIOYHMHIB 3aJUIIAETHCS BAKIMBUM MUTAHHIM, SIKE
noTpedye ocobuBoi yBaru [16, ¢. 62—65].

Binnosigno no ct. 59 Koncruryiii Ykpainu, y BUNaakax, nepe0adyeHnx 3aKOHOM, IIPpaBoBa J[0T0-
Mora HajaeThcsi Oe3oriatHo. BepxosHoto Pamoro Yipainu 2 wepBHs 2011 p. Oyio npuiiHsaTo 3aKkoH
VYkpaian «[Ipo Ge3oruiaTHy MpaBoBY JIONIOMOTY», sIKWH, 3TigHO 3 KoHcTHTyli€ro YkpaiHu, BU3Ha4Yae
3MICT IIpaBa Ha 0e30IUIaTHY MPaBOBY AOIIOMOTY, MOPSIOK peatizauii [boro mpasa, MiAcTaBh Ta HOPSIOK
HaJgaHHSA O€30TUTATHOI ITPABOBOI TOTIOMOTH, MEp>KaBHI TapaHTIi 010 HaMaHHS 0e30IIaTHOI MPaBOBOT
noroMord [17]. Oxnak aHaii3 nboro 3akoHy BKa3ye Ha Te, IO BiH TAKO)K OMUHA€E TUTAHHSI IIOA0 MOX-
JIUBOCTI 3/TIMICHEHHS MPEICTABHUIITBA TTOTEPIILIOTO Bix 3m0unHy. OCKUTBKH TPECTaBHALITBO € OJTHIEI0
3 BaXIIUBHUX MPOLECYAIbHUX TapaHTii MpaBa Ha CyJOBUH 3aXHUCT, IO Pa3oM 3 iHIIUMH 3aco0aMu 3a-
Oe3nedye MOTEPHijoMy JAOCTYI 0 MPaBOCYZJs, TO, HAa HAIly AYMKY, y IbOMY 3aKOHI ITOBHHHI OyTH
nepeadaveHi 3aBIaHHs MPeICTaBHUKA MTOTEPITIIOTO 010 CIPUSHHS Y ITiIBUIIICHH] PiBHS BiIPaBICHHS
MPaBOCYAJs, YKPIIUIEHHS 32aKOHHOCTI, IPAaBOMOPAAKY, IPU3HAYCHHS CIIPAaBEAJTMBOIO MOKapaHHI BUHHOT
oco0u; 3AIiCHEHHS BCTAHOBJICHHS 1 CTATHEHHS PO3MIipY 3aBIaHO1 IITKOIH; TTOTICPEHKCHHS a00 CKacyBaH-
HSl HEOOTPYHTOBaHMX, HE3aKOHHUX 1 HECTTPAaBEATUBHX PillleHb, Il CITITYMX 1 CyIOBUX OpraHiB, 3/ilicHe-
HUX ILOJI0 MOTEPIIIOTO.

BBaxxaemo, 110 TipaBo MOTEPIIIOr0 HA 3aXUCT HOTo mpaB Ta 3akoHHUX iHTepeciB sik y KITK Ykpainu,
TakK i B IHIIMX 3aKOHAX, HEBUIPaBJAHO 3BYKEHO, HE TMOBHICTIO BiAnoBinae HopmaMm Koncrurymii Ykpai-
HU Ta MDKHAPOJIHHUM IPABOBUM aKTaM y cdepi 3aXHCTy TpaB 1 3aKOHHUX IHTEPECIB 0COOM Y KPUMiHAIb-
HOMY CYyJIOYMHCTBI.

Bucnosku. IlincymoByroun BUKIJIaAEHE, 3a3HAYNMO, 110 NpuiHATTS KoHuenuii npo 3abe3nedeHHs
3aXHMCTY 3aKOHHUX IIPaB Ta IHTEPECiB 0Ci0, SKi MOTEPITIIH BijI 37I0UYMHIB Ta 3aTBEPPKEHHS TIAHY 3aXO0/IiB
1o/10 peatizanii Bkazanoi Konuenuii Oys10 Mo3UTUBHIM KPOKOM 1 CHPHUSUIO JESIKOIO MIpOIO 3MILIHEHHIO
rapaHTii MMOTEPIILUIOTO IIOA0 BiTHOBJICHHS Horo mpaB. BogHoyac HEOOXiTHO CKa3aTH, IO Iics 3aTBEep-
JOKCHHSI BKa3aHUX aKTiB [I€ TUTAaHHS NPAKTHYHO BUIIAJIO 3 TIOJISI 30pY OPTaHiB JIep»KaBHOI BIaIu, a TOMY
3aJUIIIAETHCS AKTYAIBHOIO TIpobiiemMa peaizalii Bkazanoi Kormernrii Ta 1 BAOCKOHaJTIEHHS, pOo3poOKa
JIOJIATKOBUX 3aXO0JIIB 111010 3a0€3ICUCHHS 3aXUCTY 3aKOHHUX IIPaB Ta IHTEPECiB 0Ci0, K1 MOTEPIILIN BiJ
3JI0YMHIB, 3 YpaxyBaHHAM MOAAJBIIOI 3aKOHOAABYO] Ta IPAaBOOXOPOHHOT IPAKTHKH.
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Cnobooantox I1. JI. KonuentyanabHi NnUTaHHs 3a0e3nmeyeHHs] B YKpaiHi 3aXuUCTy npaB JIOAMHH, MOTEPIiaoi
Bil 3;104NHY

CrarTst mprcBsiueHa MPoOIeMi aKTHUBI3AIlIT y4acTi AepKaBH y 3a0€3MEUCHHI 3aXUCTY TIPaB JFOIUHH, sKa OTEpIIiia
BiJl 37I0YMHY, BU3HAYCHHIO KOHIIETITYAIbHUX ITOJOKEHb BKa3aHOI IISUTBHOCTI AEpiKaBH, 30KpeMa, MIONO0 BHPIIIEHHS
MUTaHb CTATYyCy MOTEPIIINX, BA3HAYCHH IPIOPUTETHUX HAMPSIMIB JIepKaBHOI MOMITHKH y chepi rapaHTyBaHHS MpaB
0ci0, MOTepHiNuX Bij 3JI0YMHY, Ta BiIIIKOAYBAHHS LIKOIH, 3aBIAHOI 3IOYMHHUMHU MOCSTaHHAMH. [IpoaHai3oBaHO
MIDKHapOIHO-IIPABOBI aKTH, KPHMIiHAJIBHE NPOIECyalbHEe 3aKOHOAABCTBO, iICHYIOWI HAyKOBI MOTISIU Ta BHCIOBICHO
ABTOPCHKI MipKyBaHHS II0JI0 BIOCKOHAJICHHS 3aKOHOaBCTBA.

Kniouogi cnosa: 3axucT NMpas JIOAWHY, KOHLEMNIis, MOTEPHIINH, BIIIKOAYBAHHS LIKOIH, FapaHTii 3a0e3neueHHs
npaB, MpoIecyasbHi mpasa.

Slobodyanyuk P. Conceptual issues of ensuring the protection of human rights of victims of crime in Ukraine

The article reveals the provisions devoted to the problem of activating the state’s participation in ensuring the pro-
tection of human rights, which suffered from crime. The Decree of the President of Ukraine dated December 28, 2004
Ne 1560/2004 «On the Concept of Protection of the Legal Rights and Interests of Persons Victims of Crime» was issued,
with the aim of improving the legal and organizational mechanism for the protection of the legal rights and interests of
persons who have suffered from crimes.

The Concept approved by this Decree stated that the problem of the protection of the legal rights and interests of
victims of crimes, the effective restoration of their rights, the timely reimbursement of the damage caused by the crime,
as evidenced by the results of the analysis of legislation and the practice of its application, remains extremely relevant.
Despite the fact that the victim may, by a court order, obtain compensation for the damage caused by the committed
crime, however, it is rarely practiced in full, and in cases where the person who committed the crime is not found or is
being hid or insolvent, not at all.

It is noted that the priority directions of the state policy in providing assistance to victims, the development of an ef-
fective system of protection of their rights are ensured by the basic principles, namely: fair treatment of victims; Aware-
ness provision of damages; provision of legal aid to victims; providing victims with social assistance. The Government
of Ukraine clearly stated that this Concept had to provide as much as possible effective protection of the victims, includ-
ing compensation for the damage caused to them, as well as to promote the full implementation of the constitutional
guarantees for the restoration of violations of human rights crimes.

It is emphasized that these measures will be implemented in stages. The first stage (2004-2006) should be car-
ried out: studying world experience in protecting the rights and legitimate interests of victims; elaboration of new and
improvement of the effective legislation on protection of the rights and interests of victims; developing a mechanism
for the implementation of the rights of victims; preparation of methodical recommendations on the organization of
assistance to victims; implementation of practical measures aimed at raising the level of victimological knowledge in
the population. At the second stage (since 2006) there should be: introduction into practice of the mechanism of com-
pensation to the victims of the damage caused by the crime; creation of favorable conditions for the activity of public
organizations and charitable foundations in the field of providing assistance to victims; the establishment of the volume
of the corresponding budget allocation in the state budget; ensuring Ukraine’s participation in appropriate measures
for the implementation of international protection principles for victims in the framework of UN, Council of Europe,
European Union initiatives.
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Cokanvcoka O. B. [lepxaBHi B’si3HUIL BiIKPUTOro Ta 3aKPUTOro TUILY B NeHiTeHuiapHiii cucremi Janii

It is noted that for the implementation of the Concept named by the Cabinet of Ministers of Ukraine on April 20,
2005, the Order «On Approval of the Plan of Measures to Implement the Concept for the Protection of the Legal Rights
and Interests of Persons Victims of Crime for 2005-2006» was issued, which provided for organizational and legal mea-
sures to strengthen the protection of human rights, victims of crime, guarantees of its procedural rights and provision of
compensation for damage through preparation and submission to the Verkhovna Rada of Ukraine for consideration of
the draft Law of Ukraine «On regret harm to persons affected by crimey.

The main goal of the draft law was to increase the guarantees of the rights of citizens who have suffered from a
crime by providing them with social assistance in the form of compensation for pecuniary damage at the expense of the
state. The project determined the grounds and conditions, as well as established the order and amount of compensation
at the expense of the state of pecuniary damage to individuals who have suffered from criminal attacks on their lives,
health or property.

It is emphasized that currently the only positive issue in this issue is the introduction into the CPC of Ukraine of
novels on the reimbursement of damage to the victim of the State Budget of Ukraine in the event and in the manner
prescribed by law. However, a special law, which would determine the grounds and the procedure for compensation for
damage still does not exist.

It is noted that the victim’s right to protect his rights and legitimate interests both in the Criminal Procedure Code
of Ukraine and in other laws is unjustifiably narrowed, does not fully comply with the norms of the Constitution of
Ukraine and international legal acts in the area of protecting the rights and legitimate interests of a person in criminal
proceedings.

Key words: human rights protection, concept, victim, compensation, guarantee of rights, procedural rights.

YK 343.8
Onena Bonooumupiena Cokanscoka,
KaHouoam 1opuoudHUx HayK, OOyeHm,
HAYANbHUK Kagheopu 3a2abHO-NPABosUx OUCYUNIIH
Inemumymy kpuminanbHO-8UKOHABUOL CyJiCcOU

JTEPXXABHI B’SI3HUIII BIZIIKPUTOI'O TA 3BAKPUTOI'O THUITY
B IEHITEHIIAPHIV CUCTEMI JAHII

IMocTranoBka mpodjemMu. B’ss3uuIr, momnpu i BIIMIHHOCTI y pi3HHX KpaiHax CBITY, BCE X € THIIO-
BOIO 3aKpUTOIO0 YCTAHOBOIO i 00pa3 MmoHypoi Oy/iBIi 3 IpaTaMy Ha BiKHaX TpaHCHAIlOHAThHUNA. OgHAK
Yy CKaHJMHABChKUX KpaiHax YIPOIOBX OCTaHHIX ACCATHIITH B’SI3HULI NepecTanu OyTH 3aKiaJaMH, 110
BCEJISAIIOTH OcTpax. [laHChKi Ta HOPBE3bKI JOCITIIHUKHM HAMOJSATaloTh Ha TOMY, 10 B s3HULI B CkaHau-
HABil MAKOTh 3HAYHI BiIMIHHOCTI IOPIBHSIHO 3 IHIIMMH KpaiHamu. MiIeThes Mpo Tak 3BaHY «TyMaHHY»
B’si3HULIO [1, ¢. 7]. ToMy BUBUEHHSI Ta aHaJIi3 KPUMiHAJILHO-BUKOHABYMX MEXaHI3MIB y X KpaiHax Mae
B)KJIMBE 3HAYCHHS 1 MOXe OyTH KOPUCHHM IpH pedOopMyBaHHI BITYM3HAHOI KPUMiHATBEHO-BUKOHABIOT
CUCTEMH.

Meta cTarTi — MpoaHalizyBaTu eTanu po3BUTKY MeHITeHLiapHo1 cucteMu KopomniscTBa [lanist, Bu-
3HAYUTH 3aCa/I1 JiSIHHOCTI KAPHUX 3aKJIaAiB PI3HUX TUIIIB Ta yMOBU yTPUMaHHS B HUX.

AHaJi3 ocTaHHiX Aocaifzkensb Ta myoaikauiii. [Ipu npoBeaeni qociiKeHHS BUKOPUCTAHO K 0(]i-
miiHi iHdopMartiiini mKkepena JlemapraMenTy TiopeM Ta npodartii Jlanii, 1aHi calfTiB TIOpEM, Tak 1 Ha-
ykoBi nocaimkenus A. ['ooca, [1. Cmita, M. Mencena, A. Becrerapa, A. llltoprapa, M. [Inarex Ta iH.

OcHoBHi pe3yabraTu qocaigxkenns. [lodaTkoBuii eran hopMmyBaHHs TFOpeMHOI cucteMu [lanii mpu-
nagae Ha cepenuny XVII ct., koiu TropeMHe yB’SI3HEHHSI Y BUJII KATOPKHHUX POOIT MPHUUAIIIIO Ha 3MiHY
cMmepTHil Kkapi. Toxai >k Oyno opraHizoBaHO MepIli KaTOp:KHI B’sI3HMLI Ta poOiTHI Oynunku. Y 1842 p.
y pe3yibrari peopMH 3aroyaTKOBaHO KaTOPXKHI ¥ BUIPABHI TIOPMH, BiJIIIOBIJIHO, 32 CUCTEMOIO OJIU-
HOYHOT'O Ta PO3/IILHOTO B HIYHMI yac yrpuMaHHs. KpuMminanbauii kojieke 1866 p. yHOpMyBaB cUCTEMY
MOKapaHb Yy BH/Ii MO30aBJICHHS BOJIi i BUBHAYMB, SIKi KATETOPii 3aCyIKEHUX B YCTAHOBAX SIKOTO THITY I10-
BUHHI yTpumyBarucs [2]. Came y ueit yac, sik 3a3Hadac [1. Cmit, Oyno 3aKiiaieHo OCHOBH TICHITEHIIapHOT
CHCTEMH, 3 SIKO1 €BOJTIOIIIOHYBAJIa CydacHa B’ si3HWIHA Monenb [anii [3, c. 134].

3 yxBanerasM 1930 p. HoBoro KpuMiHamsHOTO Koziekcy OysI0 CIPOIIEHO CUCTEMY YCTaHOB BUKOHAH-
HS TTOKapaHb, a TAKOXK B3SATO Kypc Ha JIiOepaizamiro pexkuMy yrpuManHsa. CHcTeMy OpraHiB BUKOHAHHS
nokapanb [lanii 3 1933 p. craHoBWIM: TOCYNOBI B’ S3HUII (apemiTHI OyIWHKH), YCTAHOBU «BiTKPHUTOTO
TUITY» JUTSA BiIOyBaHHS IMIOKapaHHS y BHJII T030aBJIEHHS BOJII Bif 7 JIHIB 10 6 MICSAIIB i3 MEHII CyBOPUM
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