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Veresha R. V. The main phenomenological aspects of the criminal intent

This paper considers the problems of the criminal and legal characteristics of criminal intent. The author analyzed
the peculiar features of criminal intent as an element of mens rea. The conducted analysis allows stating that the criminal
law of certain countries displays a tendency of mostly recognizing criminal intent not as an obligatory element of crimes.
The paper substantiates the need for recognizing criminal intent as one of the elements of mens rea, which will allow
determining the real intent of the crime and administering the appropriate type and amount of penalty. The study determined
that criminal intent is a psychological phenomenon. Therefore, the issues of its analysis and study should be solved
at levels, related to psychology and criminology, which will affect the research results, obtained within the framework of
one scientific branch, and the setting of research questions and elaboration of conceptual elements regarding this subject
in other scientific branches. The paper defines criminal intent, which should be viewed as substantial and outlined features
of a conscious imaginary image of the future desired result, which determines the orientation and ordering of various types
of criminal activity. Based on a scientific approach to the theoretical determination of intent in criminal law and its place in
the mens rea of corpus delicti, the author suggests relating criminal intent to the optional elements of mens rea.

The dialectic method provisions of scientific cognition of social and legal phenomena, its laws and categories lay the
foundation for the methodology of the study of criminal and legal characteristics of criminal intent. The study successively
applied such general scientific research methods as systems, historical, logical, functional, etc.

The criminal law of certain countries provides for an opportunity to determine the intent in certain types of intentional
crimes. Determining criminal intent as an element of mens rea will allow determining the actual intent of crime and
administering the appropriate type and amount of penalty.

Criminal intent should be viewed as substantial and outlined features of a conscious imaginary image of the future
desired result, which determines the orientation and ordering of various actions, aimed at the commission of a crime.
Since criminal intent affects the degree of the criminal act, the legislator can recognize it as a classifying element in
certain corpora delicti. Criminal motive and criminal intent are different elements of mens rea, which require separate
determination during crime investigation.
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Tapac Onezosuu /liouu,

Odoyenm Kaghedpu meopii npasa ma depoicasu
ropuouunozo gaxynememy Kuigcokozo Hayionansno2o
yuieepcumemy imeni Tapaca llleguenxa

MOHITOPUHI' CYYACHOI'O CTAHY NIPABOYTBOPEHHS B YKPAIHI:
INI3HABAJIBHO-ITPABOBI ACIIEKTH

IocTranoBka mpodjeMu. BaxxMBUM e1eMEHTOM HayKOBOTO NOCTIKEHHS € Mi3HaBaJbHI acleKTH,
IO XapaKTepU3yIOTh JOCTIKYBaHe SBUIIE YU NPOLEC K eIEMEHT PeajJbHOCTI, BiI0Opakalound Ha TeM-
NOpagbHOMY PiBHI HOTO MOTOYHI, peadbHO iCHYIO4i Ha MOMEHT IIi3HAHHS, OCOONHMBOCTI. IX BMBUEHHS
JIa€ 3MOTY BUSIBUTH Ta Y3araJlbHUTH Cy4acHUH CTaH PO3BUTKY JOCIIIPKYBaHOTO SIBHIIA UM TIPOLIECY, 31IiH-
CHHUTH 1X KPUTHYHHUH aHami3, 3’sCyBaTu HasBHI HEMOMIKH (QyHKIIOHYBaHHS, BUOKPEMHUTH MEPCIEKTHBU
PO3BHTKY, CHOPMYIIOBATH 1 OOTPYHTYBATH NMUISIXM iX YIOCKOHAJICHHS. 3a3HAYCHWU BEKTOP HAYKOBOTO
TOCITIDKEHHS TIOB’SI3aHMH 13 BCTAHOBIICHHSM Ta y3araJlbHEHHSIM OCOOIIMBOCTEH TOCIIIKYBAHOTO SBUIIA
YU TPOIIECY KPi3h MPU3MY IX Cy4aCHOTO CTaHY PO3BUTKY, III0 MOMKJIMBO 3IIHCHUTH MUISIXOM MPOBEICHHS
BiJITOBITHOTO MOHITOPHUHTY, SIK 3acO0y mi3HaHHA. Lle 3a0e3neunTh MOXIIMBICTh: TIO-TIEpIIe, aKyMYJTFOBaTH
PE3yIBTaTH TEOPETUKO-TIPABOBUX JOCIIIKEHb, Y3araJlbHUTH iX Ta BCTAHOBUTH OCOOIHBOCTI JIOKTPHHAIb-
HOTO PO3YMiHHSI CTaHy PO3BHUTKY JOCIII)KyBaHOTO SIBUIIIA; [TO-APYTe, EKCTPAIIOIIOBATH PE3YABTATH TEOpeE-
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TUYHOTO HAyKOBOTO JIOCIIPKEHHS y TIPAKTHKY HOTo iCHyBaHHS 1 (QyHKIIOHYBaHHS; MO-TPETE, 3MIMCHUTH
KPUTUYHUHN aHaJli3 CTaHy PO3BHUTKY JOCIIIKYyBaHOTO SIBUIIA LIUIIXOM CIiBBiIHECEHHs HOro peaibHo ic-
HYIOUHX OCOOJTMBOCTEH 13 TEOPETUIHO OOTPYHTOBAHUMHU MOJEIISIMH HOTO PO3BUTKY 3 METOIO 3’ SICyBaHHS
MO3UTUBHUX 1 HETAaTUBHUX aCIEKTIiB HOro icHyBaHHs Ta (YHKLIOHYBaHHS, MOMKJIMBUX LUISXIB YAOCKOHA-
JICHHS HOTO SIKICHUX XapaKTePUCTHUK.

AKTyanpHICTh HAyKOBOTO IT3HAHHS 3aKOHOMIPHOCTEH CY4acHOTO CTaHy PO3BHUTKY IPaBOYTBOPEHHS
Kpi3b MpHU3My HOrO MOHITOPHHTY MiATBEPIKYETHCS OCOOIMBOCTSMHU CaMOTO SBHIIA «yTBOPEHHS Ipa-
Bay, L0 € CKJIAJOBUM €JIEMEHTOM IPaBOBOI PEalbHOCTI, 3aJ€KHUTh BiJl PO3BUTKY CYyCIIIIbCTBA 1 BIUIUBA€E
Ha HBOTO, a OT)KE, PO3BUBAETHCS IiJT BIUIMBOM PI3HOMAaHITHUX (PAKTOPIB CyCHITFHOTO )KHUTTS, HA0yBalO4H
HOBHX XapaKTEPUCTHK. PO3BUTOK MpaBOyTBOPEHHS € 00’ €KTUBHO 3yMOBICHUM 1 MOXe OyTH J0CHiPKEHUH
HacamIlepes 3 TOYKU 30py CyYacHOrO CTaHy yTBOPEHHS IpaBa. Take MOCHIIKEHHSA JacTh MOXIIUBICTDH
MpOaHaNi3yBaTH MPaBOYTBOPEHHS I KyTOM 30py HOTO TEMIOPAJIbHUX ACMEKTiB, IO, 3 OAHOTO OOKY,
3yMOBITIOIOTH HOTO OCOOIMBOCTI B Cy4aCHHX YMOBaX, a 3 iHIIIOTO — BU3HAYAIOTh MOTEHIIHHI MEPCIIEKTHBH
PO3BUTKY YTBOPEHHSI [IpaBa, 1al0Th 3MOTY 3MOZEIIIOBATH YTBOPEHHS IIpaBa B MaiiOyTHEOMY, BAOKPEMUTH
1 OOTPYHTYBaTH MOXIIMBI IUISAXH HOTO yAOCKOHAJICHHS.

AHaJji3 ocTaHHIX JAOCTiMKeHb Ta myQuaikamiii. TeopeTUKO-METOMONIOTIYHUM MiAIPYHTSM MiATOTOB-
KW 11i€] HayKoBOI pOOOTH CTall MOTIISAIN BITUYM3HIHUX TeopeTukiB mpasa: C. B. booposnuk, T. 3. ['apa-
cumiga, 1. C. I'punenka, XK. O. [I3eiiko, M. 1. Ko3wo6pu, A. M. Konoxuis, B. M. Kocosuua, JI. A. Jlyup,
b. B. Manumega, H. M. Onimenko, H. M. [1apxomenko, O. B. Ilerpumuna, M. O. Terumoka, 1O. C. llem-
my4erka, 1. [I. llyraka, O. I. FOmmka ta iH., B AKX pO3KPUTO OKPEMi acTieKTH IPaBOYTBOPEHHS 5K SBH-
1112 TEOPETHKO-IIPABOBOTO XapaKTepy, Ta MPEICTABHHUKIB Ially3eBUX IOPHIUYHUX HAYK: KOHCTHUTYIIHHOTO
mpaea (M. O. Baiimyparos, O. B. baranos, O. I1. Bacunsuenko, O. B. Mapuensk, H. A. MsutoBuiibka,
O. B. Ckpumntok, B. @. Iloropinko, B. JI. ®enopenxo, H. . SAxumuyk); anMiHICTpaTHUBHOTO TpaBa
(B. b. ABep’siHoB, O. @. Anapiiiko, B. M. besenko, I1. B. [lixrieBcbkuid, P. C. Mensauk, C. O. MockoH-
13, B. I1. HarpeGenpnuid, A. A. Ilyxrenpka); miknapoguoro npasa (A. 1. Imitpies, O. B. 3agopoxHiii);
kpuminanbHoTo TpaBa (I1. I1. Augpymko, 3. A. 3arineit, O. O. Ksama, O. M. KocTenko); MuBiIEHOTO
npasa (P. O. Crepanuyk, €. O. XapuToHOB), AKi TOCIIHKYBAIA OKPEMI aCIIEKTH CYYacHOTO CTaHy YTBO-
PEHHS paBa Kpi3b NpU3MY NPOOIEMATHKN PO3BUTKY I'ally3€BOr0 3aKOHOIABCTBA Ta HOTO YIOCKOHAIECHHS.
OpHax, i 70Ci IS OKpecaeHol MPoOIeMaTHKH TTPUTAMAHHIH TTIOPaTi3M HAYKOBHX ITiIXOMIB 3 OIIBIIOCTI
MUTaHb, TOMI SIK OKPEMi 3 HHMX, HaBIAKH, 3aJIUIIAIOTHCS HEAOCTATHBO JOCIIPKEHUMH 1 BUCBITICHUMU
y HayKOBHUX Tparsix.

Merta gocaimkeHHsi. OCOOIUBOCTI TeMH HAyKOBOI pOOOTH BH3HAYAIOTh CIIEH (iKY TOCTABICHOT METH:
3OIMCHUTH aHali3 Ta y3araJbHUTH HAsBHI B IOPUAWYHIN Haylll HAyKOBI MOTIISIM BUSHHUX OO MpobieMa-
THKH Cy4aCHOTO CTaHy YTBOPEHHS IIPaBa, a TAKOK BU3HAYUTH ITi3HaBaJIbHUI NOTEHI[ia]l HOr0 MOHITOPHHTY.

MeToau Ta mpoueAypH A0CTiTKeHHsI. METOMONOTIUHY CTpATEerilo HAYKOBOTO JOCIIKEHHS CTaHO-
BHUTh ()EHOMEHOJIOTIYHUN METOMOJOTIYHUN MIiAXiJ], MO JO3BOJISIE PO3KPUTU CYYaCHUHN CTaH MPaBOYTBO-
PCHHS SIK peajbHO iCHYI0UE SIBHILE MPaBOBOI AificHOCTI. MeTOn0I0TiYHy OCHOBY IOCIIIKEHHS CKJIazia-
FOTh METOJIM HAYKOBOTO ITi3HAHHS, 30KpEeMa FTepMEHEBTHYHHI METO]I, III0 BUKOPUCTAHO JJISl aHAITI3Y 3MICTy
HOPM MI>KHapOAHOTO MpaBa Ta HOPM, 3aKPIIUICHUX Y YHHHOMY 3aKOHOAABCTBI YKpaiHU, TOKTPHHAIBHUX
TIOTIISIIB BYCHHUX, 110 MTPEICTABIICH] B IOPUINYHIN JIITEPaTypi, SKi BiZ0OpakaroTh 0COOIMBOCTI Cy4acHOTO
MIPaBOYTBOPEHHS B YKpaiHi, a TAKOXK MPAKCEOIOTTYHNI METOJI, III0 3aCTOCOBAHO TSI BU3HAYEHHS 0COOIH-
BOCTEH MPaBOYTBOPEHHS sIK chepH JKUTTEAISUTBHOCT] CyCIiIbCTBA.

OcHOBHIi pe3yIbTaTH TOCTIIZKeHH. Y CyJYacHI! IOpUANYHINA HAyIIi TOCIKyBaHa IMpoOiieMa BUBYAETh-
Csl JOCUTH HEOJHO3HAYHO, IO MOSCHIOETHCS 3HAYHOIO TUCKYCIHHICTIO KaTeropialbHOr0 po3yMiHHS MTPaBo-
YTBOPEHHSI; CyTTEBOIO aKTHBI3aLli€l0 YTBOPEHHS NpaBa, IO BiOYBA€ThCA Mijl BILTMBOM MOTPed CydacHOTO
CTaHy CyCITUIBHUX BiJHOCHH; HEBU3HAUCHICTIO NIEPCIIEKTHB YTBOPEHHS IPaBa, 110 3yMOBIICHO BiJICyTHICTIO
€TMHOTO JIOKTPHUHAIEHOTO KOHIENITYaJILHOTO TIYMa4eHHsI yTBOPEHHS IpaBa. AHai3 HaAyKOBHX MOIJISIIB 3a-
CBi4ye€, 110 OUTBIIICTD YYEHHUX 0 XapaKTEPUCTUKH CYYacHOIO CTaHy YTBOPEHHS IpaBa MiAXOAATh 3 TOUKU
30py HOTro 3aJIe’KHOCTI Bifl pO3BUTKY CycHinbCTBa. OTOX, CydyacHHH CTaH MPAaBOYTBOPEHHS IIOB’A3y€THCS 3
0COOIMBOCTSIME PO30Y/IOBU CYCIUILCTBA, IO XapaKTEPU3YETHCS SIK TIepeBaramMu, Tak 1 BiAMOBITHUMH He-
JoJlikaMy Tpouecy yTBopeHHs npasa. Ha nymky E. B. Bormauepu, yTBopeHHs mpaBa € TakuM, IO Bif-
MOBi/Ta€ 00’ €KTUBHO c(POPMOBaHNM CYCHUTFHUM BimHOCHHAM. CyCITBCTBO — SIBHINE JHHAMIYHE, SKE I10-
CTiIHHO 3MIHIOETBCS, 3MIHIOIOTECS H pealtii Ta YMOBH CYCIUIEHOTO JKUTTS, B SIKMX TIOBHHHA JIiSITH TPaBOBa
HOpMa, a 1Ie 1 MPU3BOANTH O 00’ €KTUBHOI HEOOXIAHOCTI 3MiHH, JOTIOBHEHHS a00 CKacyBaHHS HOPM IIpaBa,

46 - AlIbMAHAX MPABA - 2019 - Bunyck 10 -



Hiouu T. O. MOHITOPHHI Cy4acCHOI0 CTAHY IPABOYTBOPEHHs B YKpPAaiHi: Mi3HaBaJbHO-NPABOBI aceKTH

TOOTO BiIOyBa€ETHCS caM IpoLec YTBOpeHHs mpasa [ 1, c. 3-4]. 3a3Hauene 103Bosie 3pOOUTH BUCHOBOK PO
3MIHHICTh CaMe KOMYHIKaTUBHUX 3B’S3KIB MiXk Cy0’€KTaMU COLIiyMY, 1[0 3yYMOBJIOIOTH 1 B IIOIAJIBIIIOMY CTa-
HOBJIATH 3MICT 3MiH yCEpeIuHi CaMOoTo CyCITUTLCTBA, BIAITOBIAHO, BU3HAYAIOTH 3MIHM 1 B YTBOPCHHI TIpaBa.
ToMy i BIANOBiAb HA MUTAHHS MPO CTaH, MPOOJIEMH 1 IEPCIIEKTUBH YTBOPEHHS MpaBa CIIiJi BUBYATH Kpi3b
MPU3MY 3MiH KOMYHIKaTHBHO-IHCTUTYIIHHOTO XapakTepy. JlesKi BITUM3HSAHI BYEHI PO3KPHUBAIOTH OCOOIH-
BOCTI Cy4acHOTO ITPaBOYTBOPEHHS 3 TOUKH 30py HOTO IHCTPYMEHTAIHHOTO MPU3HAYCHHS Ta e(PeKTUBHOCTI
(GyHKUIOHYBaHHS. Y pe3y/abTaTi Cy4acHHUH CTaH PO3BUTKY YTBOPEHHS IIpaBa MOXKHA YSBUTHU SIK KOMILIEKC
pi3HUX popM i crtocoOiB BUHUKHEHHS 1 OyTTs TIpaBa, HOTO YIOPSIIKYBaHHS i PO3BUTKY, & TAKOX SIK Pe3yJIbTa-
TUBHICTB 1X (DYHKIIIOHYBaHHS, CTaH yIOPSAAKOBAHOCTI TpaBa Ta iioro aieBocTi. 3i coro 6oky JI. M. Illecto
nasoBa TaKk caMO XapaKTepH3y€e CydacHHH CTaH yTBOPEHHS MpaBa Kpi3b MPU3MY MOEIHAHHS COLIAILHOTO
1 hopMaJIbHO IOPUIMYHOTO B yTBOPEHHI IIpaBa, BKa3ylOuH Ha Te, 110 3a3HaYCHI ACTIEKTH He JIMIIE BU3HAYAIOTh
BUHHMKHEHHS 1 OyTTs MpaBa, a i 3yMOBJIOOTH NONANIBIINI PO3BUTOK MpaBa, HOro eeKTHBHICTH 1 JI€BICTh
[2, c. 105-106], oTxe, 1 OCTIHKEHHSI TEOPETHKO-TIPABOBHX 1 MPUKJIAJHUAX ACMEKTiB Cy4yacHOTO CTaHy YTBO-
PEHHsI IpaBa Ma€ OXOMUTHU B c001, B TOMY YHCII, i MUTaHHs NEPCIIEKTUB HOTO PO3BUTKY Ta €(EKTUBHOCTI.

Jlocuth mommpeHuMH B IOpUANYHIN Haylll € MOTISAAN BYCHHX, AKi KPUTHYHO PO3KPHUBAIOTH MPOOIIe-
MH Cy4acHOTO YTBOPEHHS IpaBa IUIIXOM BHOKPEMIJICHHS Ta XapaKTEPUCTHUKH HEJOMIKIB Cy4acHOTO Ipa-
BOyTBOpeHHA. IlepeBa’kHO HENOJIKM CydacHOrO YTBOPEHHS IpaBa BHOKPEMJIIOIOTHCS 1 aHANi3yHOThCS
OIIOCEPEIKOBAHO, IUIIXOM aHalli3y HasSBHHX MPOOJEM MPAaBOBOTO PETYIIOBAHHS, HEJJOCKOHAIOCTI 3aKO-
Ho#aB4ol 06a3u, HeePeKTUBHOCTI AISIILHOCTI Cy0’€KTiB MPaBOTBOPUOCTI, MOTaHOI OpraHizamii JisIbHOCTI
Ta (pyHKIIOHYBaHHS Jep>KaBH, OpTaHiB JAEp)KaBHOI BIAIH, iX B3a€MOZIl i3 HeJAepKaBHUMH Cy0’€eKTaMH
Tomo. Hemomiku cy4acHOTO NpaBOYTBOPEHHSI BHSBISIFOTHCS y HEMOCIHIOBHOCTI PO3BUTKY CYCIHIIBHUX
BIJTHOCHH, IO NPU3BOAMUTH A0 HEMOCIiZOBHOCTI PO3BUTKY IpaBa, HOro 3acTapiiocTi abo HeBHIIpaBIa-
HOTO BHIIEPEIKAIOUOTO XapaKTepy PO3BHUTKY [3, c. 22-23; 4, c. 35-37; 5, c. 44-45; 6, c. 7-8]; mocuneHHi
KOH(IIKTHOCTI IHTEPECIB Y CYCHUIBCTBI, 110 3HAYHO YCKIIATHIOE MOXKJIUBICTh BUHAWICHHS €(PEKTUBHOI
MOJIeJTi BIUTMBY TipaBa [7, ¢. 15-16]; BincyTHOCTI e()eKTUBHUX MeXaHi3MiB CBOEYACHOTO Ta IMMOBHOTO BH-
SIBJICHHS 00’ €KTUBHOT HEOOX1THOCTI YTBOPEHHS MpaBa, 0 MPU3BOIUTE IO HEBIAOBIIHOCTI YTBOPEHOTO
mpaBa 00’€KTUBHUM MOTpedaM PO3BUTKY CycmiabcTBa [8, ¢. 321-323]; HenpodeciiiHocTi cy0’eKTIB TBO-
PEHHS TpaBa, Pe3yJabTaTOM YOTo € HesKicHe (opMasibHe 3aKpilUIEHHs HOPM IIpaBa, IO B MOAAIBIIOMY
MIPU3BOANTH JI0 BUCOKOT 3MIHIOBAaHOCTI 3aKOHOIaB40i 0asu [9, ¢. 4-5] Totmo.

BonHouac y ropuan4Hiit Hayii 0OIpyHTOBAHO Pi3HOMAHITHI /1€l BUSHUX IOJI0 HEOJIKIB YTBOPECHHS
npaBa, sIKi MalOTh aBTOPCHKUH XapaKTep Ta BiZOOpa’karoTb OKpEMi acleKTH YTBOPEHHS IpaBa, SKi Jie-
CTPYKTHBHO BIUIMBAIOTH Ha Il Ipollec, HECYTh B cOOi IMOTEHINHHY 3arpo3y siKocTi mpasa. llikaBu-
MU € BucHOBKH O. 0. KaniniHa, sIKHii pO3KpUBa€e HEMOMIKM Cy4acHOTO CTaHy YTBOPEHHS IpaBa 3 TOUKU
30py Horo cy0’eKTHBHOI 3yMOBJIEHOCTI. BueHuii Haronomrye, 1o Kpu3a yTBOPEHHS NpaBa BUSBISETHCS
y BIONOBITHHUX AedeKTax, TaKuX, sSK: MMOMIJIKH 3 OOKY 3aKOHOIABIIA B TIPOIECi TPABOTBOPCHHS. 3aIekK-
HO BiJl MPUYMHN BUHUKHEHHS X MOXKHA KJacu(iKyBaTH K MOMUIIKH: 3MICTY LIHHOCTEH; OLIHKA MOXJIIH-
BOCTE; FOPUANYHOI TEXHIKH; 3IOBKUBAHHS 3aKOHOABIIEM BIaJJHUMU MTOBHOBaxkeHHs MY [ 10, c. 18].

Ha namry mymky, HaifOUTBIT BAAJIO Ta OOTPYHTOBAHO 10 TTPOOJIEMH CYIaCHOTO CTaHy PO3BUTKY YTBOPCH-
Hs nipaBa migxoautb A. A. CokonoBa. He3Baxkaroun Ha Te, 1[0 BYCHA PO3KPHUBAE OCOOIUBOCTI Cyd4acHOTO
CTaHy PO3BUTKY YTBOPEHHS IpaBa Ha npukiai Pecryoniku binopych, mpoTe OimbImicTs 00TpyHTOBAaHUX
MTOJIOKEHDb XapaKTepHi i 7151 Cy4acHOTO YTBOPEHHA IpaBa B YKpaiHi. BueHa xapakrepusye cTaH pO3BUTKY
yTBOPEHHS MPaBa 3 TOYKHU 30pY HABHOCTI «IMO3UTUBHUX 1 HETATUBHUX TeHAeHi» [11, c. 727]. Lle mano
MOXJIMBICTb BUCHIH HE JIMIIE X BHOKPEMHUTH, a i HajaTH iX XapakTepucTuky. Cepea HO3UTHUBHUX TEH-
nentiit A. A. CokojioBa BHOKpEMHJIa: BACOKHUN CTYIIHb PO3BUTKY Koau(iKalliiHOT poOOoTH, pallioHaabHe
MpaBOBE Ta OpraHizailiifHe 3a0e3MeueHHs] 3aKOHO/IaBYO0I 1 IMiJ[3aKOHHOT AisIbHOCTI. BogHOUac HeraTuB-
HUMH TEHJEHIIISIMU €: BiJICYTHICTh Y3TO/KEHOCTI B CHCTEMI 3aKOHOJABCTBA; MOPYIIEHHS iepapxii HOp-
MaTUBHO-TIPABOBUX aKTIB; HEJOCTAaTHIl piBeHb e(hEKTHBHOCTI MeXaHi3My iX 3a0e3reveHHs Ta peai3arlii;
BiJICYTHICTh BCECTOPOHBOTO MPOTHO3YBaHHs €KOHOMIUYHHUX, COLIANBHUX Ta 1HIIMX HACHIJKIB MPUUHATTS
HOPMAaTHBHO-TIPABOBHX aKTiB, HEAOCTATHICTH COIIOJIIOTIYHOTO JOCHTIKeHHS e(DeKTUBHOCTI 1X peaizaltii;
HEIOCTaTHICTh HAYKOBOTO Ta COIIOJIOTTUHOrO 3a0€3MeUeHHs 3aKOHOTBOPUOT MisTIbHOCTI; HU3bKHUIl PiBEHb
BUKOPHCTaHHS AEMOKPAaTUYHUX iHCTUTYTIB B yTBOpeHHI mpasa [11, c. 727].

Po3BUTOK NPaBOYTBOPEHHSI — HEBil'€MHA BJIACTUBICTh YTBOPEHHS IPaBa sIK €JIEMEHTY IPaBOBOi CH-
CTEMH Ta COIialIbHO 3yMOBJICHOTO SIBHIIA. PO3BUTOK MPaBoOBOi ChepH KUTTS CYyCHUILCTBA — 11e OaraTopis-
HEBH, Pi3HOMJIAHOBHH Ta OararoeTamHUi Mpolec, MO BigoOpakae 0COOMMBHIA CTaH MPABOBOTO JKUTTS
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CYCHIJIBCTBA, KW BIJ3HAYAETHCS SKICHUMH, KOMIICKCHHMMHU, HEBITBOPOTHUMH 1 LIJICCIPIMOBAHUMU
3MiHAMH BJIaCTHBOCTEH MPaBOBOI CHCTEMHM Ta i OKpeMHUX €JIeMEHTIB (y TOMY YMCIi H YTBOpPEHHS mpa-
Ba.— T. JI.) [12, c. 177]. Po3BUTOK — 11€ Kareropis, o XapakTepru3ye 3MiHU BIACTUBOCTEH TOTO abo iHIIO-
IO SIBUIIIA, IKAH IPUTAMaHHHUA CUCTEMHUM SIBUILAM, 320€311eUyI04H 3MiHH SK BIACTHBOCTEH CaMUX SIBUIII,
TaK 1 CHCTEMHHX YTBOpEHb B 1isomy [13, c. 521-523], Tum camMum cipusitoun 30araueHHIO, MOJiNIIEH-
HIO, ONITHMIi3alii Ta yJOCKOHAJIIEHHIO BianoBinHOi cdepu dyHkmionysanus [14, c. 158]. 3a cBoim 3Ha-
YEHHSM CJIOBO «PO3BHTOK» BXKHUBAETHCS JJIsl IO3HAUYCHHS KOHKPETHOTO IIPOIIECY, 32 Pe3yIbTaTaMy SIKOTO
BiIOYBA€ETHCS 3MiHA AKICHUX BIIACTUBOCTEH SIBUINA, IEPEXiJ BiJl OJJHOTO SKICHOTO CTaHy N0 iHIioro [15,
c. 1232]. BogHouac cMUCIIOBE 3HAYEHHS «PO3BUTKY» SIK Kareropii ¢inocodii, moB’si3aHe 13 XapaKTepUCTH-
KOIO HEBIIBOPOTHHX, 3aKOHOMIPHHUX 3MiH MaTepiaJbHUX Ta ieadTbHUX 00’ €KTIB, IO IPU3BOIUTE IO TTOSIBU
HOBOT'O SIKICHOTO CTaHy 3a3HaueHMX 00’ €kTiB. BiH 3acHOBaHMI Ha BUHMKHEHHI, TpaHCc(opmailii adbo mo-
30aBJICHHI 00’ €KTIB Bi/IMOBIHUX €JIEMEHTIB, 3B S3KiB Mi’K HUMHU, 110 IPU3BOAMTH JIO TOSBU HOBUX, 3Mi-
HU 200 1M030aBIIeHHS ICHYIOUHX SIKICHIX XapaKTePUCTHUK 00’ €KTa.

BucnoBku. OTxe, TOBOpSYM PO CTaH PO3BHUTKY JOCIIPKYBaHHUX SIBUIII, B TOMY YUCIIi H MPaBOyTBO-
peHHs B YKpaiHi, MaTUMEMO Ha yBa3i, IO CTaH PO3BUTKY BioOpaskae abo pe3ysbTraT pO3BUTKY, 1110 BUSIB-
TSETHCA Y BiJIMOBITHUX AKICHUX OCOOIMBOCTSIX 00’ €KTa; a00 KOHKPETHUH YaCOBHIA TPOMI’KOK YU MOMEHT
PO3BUTKY 00’ €KTa, III0 TaK CaMO BHUABILIETHCS Y HOTO BIMTOBITHUX SKICHUX 0COOMUBOCTIX. CTaH pPO3BUT-
Ky TpOLIECY MPaBOyTBOPEHHS 3yMOBJICHUH HE JIHIIIe 00’ €KTUBHUMH 3aKOHOMIPHOCTSIMH, a i Cy0’ €KTUBHH-
MU aCTIeKTaMH, OB’ I3aHUMH 13 BIUTMBOM Ha MPOLIEC YTBOPEHHS ITpaBa CaMuX Cy0’€KTiB MPaBOyTBOPEHHSL.
MosxHa 3po0UTH BUCHOBOK, LII0 «CTaH PO3BUTKY» LIOM0 SBUILA IIPAaBOYTBOPEHHS XapaKTepHU3ye yTBOPEH-
HS MpaBa K pealbHUN (EHOMEH, SIKMH Iijl BILTMBOM 00’ €KTUBHUX 1 Cy0’€KTHBHHX (akTopiB HalyBae,
3MIHIO€ a00 M030aBIISIETHCS AKICHUX OCOOIUBOCTEN, THM CaMUM BIUIMBAIOYN HA SKICHI 0COOIMBOCTI BCi€l
CHCTEMH SIBHIL [IPABOBOI PeaqbHOCTI. 3 TOYKH 30py METOAOJIOTI] HAyKOBOI'O Ii3HAHHS MIPaBOyTBOPEHHS,
HWOTO0 3MaTHICTH IO PO3BUTKY BH3HAUYAE 1 HASBHICTH BiIIOBIAHMX CTaHIB PO3BUTKY Ha KOHKPETHHHA 4aco-
BHUH MOMEHT, 1 Il CTAHM MOKJIMBO BCTAHOBUTH Ta OXapaKTEpU3yBaTH 3a JOIOMOTO0 3aC00iB PaBOBOTO
MoHIiTOpHHTY. OTOX, Cy4acHHI CTaH PO3BUTKY NPaBOYTBOPEHHS B YKpaiHi Kpi3b NpU3MYy Mi3HABAIbHUX
MOXJIUBOCTEH [IPAaBOBOIO MOHITOPHUHTY 103BOJISE:

— TO-TIepIlle, BCTAHOBUTH 1 OXapaKTepU3yBaTH KOJIO, 3MICT 1 XapaKTep BIUIMBY YMOB i 0OCTaBHH KHT-
TEISUTBHOCTI CYCHIIBCTBA, OTO MOMITUKO-TIPABOBOI OpraHi3allii Ha yTBOpPEeHH: MpaBa B YKpaiHi;

— MO-Apyre, PO3KPUTH HOTO SK CaMOCTIMHMI acCIeKT Mi3HaHHS yTBOPEHHS IpaBa, IO BigoOpakae
AKICHI 0COOTMBOCTI yTBOPEHHS MpaBa B YKpaiHi Ha ChOTOAHI B YaCTHHI HAOyTTs HOBUX, 3MiHHM 200 BTpaTu
ICHYIOUHX SIKICHHX OCOONMBOCTENH;

— MO-TPETE, BU3HAYUTH AOLIIBHICTh 3aCTOCYBaHHS KOHKPETHOTO METOIOJIOTTYHOIO MiAX0Ay 10 aHasi-
3y Ta XapaKTEPUCTHKH Cy4acCHOTO CTaHy PO3BUTKY IIPaBOYTBOPEHHS B YKpaiHi, 3aCHOBYIOUUCH HA Ii3Ha-
BaJIbHOMY MOTEHI[iaJli Bi{IIOBIIHOTO METOIOJIOTIYHOTO ITiIX0.Y;

— T0-YeTBEPTE, BCTAHOBUTH MEPCIIEKTHBH PO3BUTKY YTBOPEHHS MpaBa B YKpaiHi Ta 3aKJIaCTH OCHOBH
IU1s1 BUpPOOJIEHHsI HAyKOBO OOIPYHTOBaHUX PEKOMEHJALIN 1010 IUIAXIB YIOCKOHAJIEHHs YTBOPEHHS Ipa-
Ba B YKpaiHi.
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Himma T. O. MOHITOPHHT Cy4acHOro CTaHy NPaBOYTBOPEeHHs B YKPaiHi: Mi3HABaJILHO-NPABOBI acEeKTH

YV po6oTi pO3KPHUTO aKTyaNbHICTh HAYKOBOTO Ti3HAHHS Cy4acHOTO CTaHy IIPaBOYTBOPEHHS B YkpaiHi. Busnaueno mizHa-
BaJIbHY POJIb MOHITOPHHTY SIK 3ac00y ITi3HaBaNbHOI AiIbHOCTI. BcTaHOBIEHO HAayKOBE MiATPYHTS JOCHIIKEHHS Cy4acHOTO
CTaHy NPaBOYTBOPEHHS B YKpaiHi. Y3aranbHEHO HAyKOBi NMOIVISIM BUEHUX, SIKI CTOCYIOThCS PO3YMIHHS 0COOMMBOCTEH
Cy4acHOTO CTaHy NpaBoyTBOpeHHs. [1iIcyMOBaHO, 110 B Cy4acHii IOpUANYHINA HAyI[l JOCIKyBaHa podiieMa BUBYA€THCS
JIOCUTh HEOJHO3HAUHO, L0 IOSICHIOEThCS 3HAYHOIO JIHUCKYCIMHICTIO KaTeropialbHOTO PO3YMIHHS NPABOYTBOPEHHS; CYT-
TEBOIO aKTUBI3alli€l0 YTBOPEHHs IIpaBa, 110 BiOyBa€TLCS MiJ] BILIMBOM HOTPeO CYy4acHOTO CTaHy CYCHUIBHUX BiTHOCHH;
HEBHU3HAYEHICTIO IEPCIIEKTUB YyTBOPEHHS IIPaBa, 1110 3yMOBJIEHO BiJICYTHICTIO €IUHOTO JOKTPHHAIBLHOTO KOHIIENTYaIbHOIO
TIyMadeHHs YTBOPEHHS IpaBa. ABTOPOM y3araJlbHEHO Cy4acHUH CTaH PO3BUTKY IIPAaBOyTBOPEHHS B YKpaiHi Kpi3b IPU3MY
[i3HaBaJIbHUX MOXKIMBOCTEH IIPABOBOTO MOHITOPUHTY.

Knrouosi crosa: mpaBOyTBOpPEHHs, IPAaBOTBOPYICTh, (hopMaizaris mpaBa, IPaBOBHII MOHITOPUHI, Cy4acHHIl CTaH
IPaBOYTBOPEHHS.
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JOKTPHUHAJIBHI NIIAXOAU TA BUMIPU

Didych T. O. Monitoring the current state of law-formation in Ukraine: cognitive-legal aspects

The paper reveals the relevance of scientific knowledge of the current state of law-making in Ukraine. The cognitive
role of monitoring as a means of cognitive activity is determined. The scientific basis of the research of the current state
of law-formation in Ukraine is established. It is proved that an important element of scientific research is the cognitive
aspects that characterize the investigated phenomenon or process as an element of reality, reflecting at the temporal level
its current, actually existing at the time of knowledge, features. Their study enables to identify and generalize the current
state of development of the investigated phenomenon or process, to carry out their critical analysis, to find out the existing
disadvantages of functioning, to identify the prospects of development, formulate and substantiate the ways of their
improvement. The indicated vector of scientific research is related to the establishment and synthesis of the features
of the phenomenon under investigation or the process through the prism of their current state of development, which can
be accomplished by conducting appropriate monitoring as a means of knowledge.

The author summarizes the scientific views of scientists concerning the understanding of the features of the current
state of law-formation. It is concluded that in the modern legal science the problem studied is rather ambiguous, which is
explained by the considerable discussion of the categorical understanding of the formation of law; significant activation
of the formation of law, which takes place under the influence of the needs of the current state of social relations;
the uncertainty of the prospect of the formation of law, due to the lack of a single doctrinal conceptual interpretation
of the formation of law. The author summarizes the current state of development of law-making in Ukraine through
the prism of cognitive possibilities of legal monitoring.

It is concluded that the development of the process of law-making is due not only to objective laws, but also
to the subjective aspects associated with the influence on the process of formation of the right of the subjects of law-
formation. One can conclude that the “state of development” in relation to the phenomenon of law-formation characterizes
the formation of law as a real phenomenon, which, under the influence of objective and subjective factors, acquires,
changes or deprives qualitative features, thereby affecting the qualitative features of the whole system of phenomena
of legal reality. From the point of view of the methodology of scientific knowledge of the formation of law, its ability
to develop determines the availability of appropriate developmental states at a specific time, and these states can be
established and characterized by means of legal monitoring.

Key words: law-formation, law-making, legal formalization, legal monitoring, current state of law-making.
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MOHITOPHUHI 3BEMEJIbBHUX BI/THOCHH
B CUCTEMI ITPABOBOI'O MOHITOPHUHTI'Y:
HOHATTA, CTAHOBJIEHHS, IEPCIIEKTUBU

IMocTranoBka npodjemu. 3ailicHIOBaHUN B YKpaiHi IPaBOBHH MOHITOPUHT SBJIsiE COOOIO TisUIBHICTD
OpTraHiB JepKaBHOI BIaad, QaxiBUiB y raiy3i MpaBa, IPOMaAChKUX OpraHi3aliil IOPUAUIHOTO CHPAMY-
BaHHS 31 CIIOCTEPEKEHHS, OI[IHKH Ta BIOCKOHAJICHHSI HOPMATHBHOI NMPaBOBOI iH(pOpMAIi Ta MPaKTUKU
i peamizariii 3 METOrO MiABUIICHHS €(EKTUBHOCTI MPABOBOi CUCTEMH. BiOBIIHO Y cy4yacHill MpaBoBiii
TOKTPHHI YKpaiHH 3arajlbHUM 00’€KTOM IPaBOBOTO MOHITOPWHTY Ha HAI[IOHAIILHOMY PiBHI BH3HAETHCS
«...BCSl TIPaBOBA CHCTEMa, yCi MPAaBOBi SBUINA Y MEXaX KOPAOHIB AEP)KaBH, YCl €IeMEHTH MEXaHi3My
[IPaBOBOTO peryiroBaHHs»[1, c. 92].

AHauni3 ocrannix myOsaikaniii. BonHowac npaBoBa cuctema Ta MeXaHi3M MPaBOBOTO PETYIIOBaHHS
CYCHUIBHHMX BIIHOCHH MalOTh JOCUTH CKIIAIHY CTPYKTYpPY, IO BKIIOYA€ BEIUKY KIJIBKICTh BIIHOCHO ca-
MOCTIHHHAX TPABOBHX E€JIEMEHTIB, SIKi TAKOXK € MPEIMETOM MPaBOBOTO MOHITOpHHTY. ToMy B siTepaTypi
PO3IISAAIOTHCA Pi3Hi ACIIEKTH Ta BUAX ITPABOBOIO MOHITOPUHTY, 30KpeMa, IPaBOBUH MOHITOPHHT SIK 3aCi0
BIOCKOHAJIEHHS HOPMAaTHBHO-IIPABOBHUX akTiB [2 |, sIK aaMiHICTpaTHBHO-TIPaBOBUI 3aci0 3abe3neueHHs
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