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Nemchenko K. S. The fiscal policy of the state: the doctrinal level of knowledge

The specific nature of fiscal policy is considered on doctrinal level within the article. In this research local and international
approaches to determination of fiscal policy were analyzed and studied. We performed the analysis of key elements of term
of fiscal policy in economic theory and finance law science. There is a part of research devoted to the definition of fiscal
policy stated on doctrinal level and there was determined the correlation between fiscal policy and fiscal function of state
from the perspective of legal theory. The author researched that the main approach to determination of fiscal policy
in finance law science is understanding it’s as an influence of state on national economy and application different legal
and economic tools in particular taxes and duties and activities of authorities in the field of implementation of such taxes
and further accumulation of funds. The author proves that the major part of research within economic studies in the field
of fiscal policy is not systematic and non-comprehensive. However, based on the analysis stated in the article it is possible
to make a conclusion that influence on economy is core feature of fiscal policy determined by the majority of researchers
in economic science. Thus, it is possible to include this feature to the definition of fiscal policy for the purpose of legal
theory. At the same time, the author considers that from the perspective of legal theoretical science fiscal policy implements
tasks and directions determined by nature of fiscal function of state through influence of economy performed by taxes
and duties and fiscal policy correlates with fiscal function of state as a part and whole. On the other hand, for the purpose
of legal theoretical science fiscal policy is an influence of state on national economy with regulation of tax and duties
and its coordination with other tools of governmental influence on economy in particular in establishment of taxes
and duties and further accumulation of relevant funds.
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KaHOuOam 10puOuYHUX HAyK, OOYeHm

ITPABOBA JIOKTPUHA SIK J1KEPEJIO
IOPUJIUYHOI APTYMEHTAIIIT
B ITPOIIECI BAXWCTY ITPAB JIFOJJUHHA

IHocTranoBka npodaemu. OO0B’A3KOBOIO O3HAKOIO Cy4acHOI MPaBOBOi JAEPKABH € HE JIWIIE BU3HAH-
HS Ta JeKJIapyBaHHS [IpaB JIIOAWHMY, a i1 peasbHe 1X 3a0e3nedeHHs Ta 3axucT. lnes npas mroanHu, Oymy-
YM 3aKpIMJICHOI0 B 0araTtb0X MiKHAPOAHUX HOPMAaTUBHHUX aKTaX, Ha CHOTOAHI PO3MISAAETHCS SIK TIEBHUI
KpPHUTEPil JEMOKPATUYHOCTI Ta JIETITUMHOCTI JIepKaB, BUCTYIAE 11C€0JOTTYHIM Oa3ucoM IJisi pO3pOoOKH
HOBHX, SIK HAaIllOHAJIBHUX, TaK 1 MDXKJIEP)KaBHUX MTPABOBUX JIOKYMeHTIB. OJIHAK, B MPOLIECI TPABO3aCTOCY-
BaHHS, 30KpeMa CyJaMH, BHHUKAE OaraTo TPyJHOIIIB 1010 MTPABIILHOI apryMeHTallii pilleHHs 1Mo CIpasi,
OCKIUTBKY HOPMATHBHI JpKepera He 3aBXKIH Mal0Th OJHO3HAYHY BiAMOBINE. B Takux BUMaaKax Ha JTOTIOMO-
I'y IPUXOAUTh CaMe IIPaBOBa JOKTPUHA.

[Tutanns mpo BiTHECEHHS MPaBOBOi JIOKTPHHH JIO JKEPEIT MPaBa BUKIHKAE TOCTPi HAYKOBI AMCKYCIi
B)KE HE OfIHE JEeCATUIITTS. B cydacHHX yMOBax iHTerpaiitHux npouecm 30JVKEHHS Ta yﬂl(plxaun €BpO-
MEHCHKUX TPABOBUX CHUCTEM HEOOXIHICTh MEPEOCMHUCIICHHS ICHYIOUMX TEOPETHYHHX ITiJIXOMIB aKTy-
ai3y€eThes 3 HOBOIO CHJIONO.

TepMiH «IOKTPHHA» TOXOAUTH Bill rpelbKoro «doxa» Ta yKpaiHChKOIO IEPEKIAAAETHCA K TaaKa, JyM-
Ka, TIOTJISIA; TUTIJ ySIBH, IIPUMapa; cliaBa, MolllaHa, penyTallis; ouikyBaHHs, criofiBaHHs [1, c. 98]. Sk Oa-
YMMO, JIOBOJII Pi3HOMaHITHI CMHUCIIH, SIKi HA0yBalOTh TO HETATUBHOTO 3a0apBIICHHS, SK MIOCh HECBiOME
Ta ysIBHE, TO CBIIYaTh MPO IIKOM pealbHUN Pe3y/bTaT palioHAIbHOTO MUCIeHHs. O4eBUIHO, IO 3 TOY-
KH 30pY IOpUANYHOT TEPMIHOJIOTI, TpaBOBa JOKTPHUHA Ma€ crierudiyHe MprU3HadYeHHs Ta 3MICTOBHE HaBaH-
Ta)XeHHs, 00YMOBIIEHE 0COOIMBOCTSIMH MTPABOBOT TIHCHOCTI.
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AHaI3YIOYH ICTOPUYHHUIA KOHTEKCT, MOKEMO CTBEpPKYBaTH, IO JOKTPHHA TPUBAIMK Yac BijirpaBa-
Jla 3HAYHY pOJb B CHCTEMI JyKepell mpaBa. 30Kpema, B pPUMCHKOMY IpaBi, KOIX CyaJli 3000B’s13aHi Oynu
BpaxoBYBaTH JYMKY I1’SITH aBTOpUTETHUX topucTiB — [laniniana, [1ama, Yasmiana, Monecriniana ta ['as,
BiJIMOBiIHO 710 3aKkoHy mpo nutyBaHHA (lex Allegatoria), i B emoxy BigpomkeHHs, KoM 3HAYHUN BIUIUB
MaJio MOJIOKEHHsI communis opinio doctorum (3aranbHa AymMKa BYeHHX). L[ikaBo, 110 1 B JIeKUX cydac-
HUX MTPaBOBUX CHUCTEMaX, HaBITh THX, Kl HE € PEITiIHHUMH, IOKTPUHAIBHI JKepelia 3aiiMaloTh POBiTHE
micte. Tak, y bpaszwmmii Ta [TopTyramnii BUpOK cyay MOKE pO3XOIUTHCS 3 3AMMCAHIMH TIPABIIIAMH T1TBKU
3a YMOBH, 1110 Ha 11¢ OyJI0 OTPUMAHO 3rO/1y BCi€T FOPUIUYHOT CITIIBHOTH, SIKa BKJIFOYAE CY/IIB, IPpodecopiB
Ta anBokatiB [2, c¢. 131]. Oxnak, Bce ) NpaBoBa JOKTPUHA, SIK MPABWIIO, HE BHU3HAETHCS (hopMaTbHUM
IDKEPEJIoOM TpaBa B OLIBLIOCTI JepikaB. | TyT BUHUKAIOTH CIIYIIHI IUTAHHS: UM BapTO B3araji BUMararu
oQiIiHHOTO BU3HAHHS MPABOBOI TOKTPUHU B SKOCTI JpKepela mpaBa? SIKMM YWHOM IIe TIOBUHHO Bim0Oy-
TUCh? [IpUAHSTTIM onHOHMeHHOTO 3aKoHY? BoueBnp, 110 Hi. BiAmoBiap ciiif mykatu B 0OTpyHTYBaHHI
MIPUPOIN CaMoi MTPABOBOI JTOKTPUHH.

AHaJIi3 oOCTaHHIX JocTiKeHb Ta myOaikanii. TeopeTHyHi MUTaHHS TOKTPUHM B TIpaBi OyiH Tipe-
METOM JIOCITIDKEHHSI MTpalh 0ararhboX BITUM3HSIHUX Ta 3apyOiKHHMX BUEHHUX, 30kpema €. I1. €Brpadosoi,
M. B. Kapmaunity, C. I. Makcumona, O. O. 303yni, M. €. MOHyJILCI)Ko'i H. M. Onimenxo, 1. B. Cemenixina,
M. Van Hoecke, H. Berman, R. David, M. €. F. Shecaira Ta iH. HpOTe Ha CbOTOfIHI (popMyBaHHﬂ 3arajb-
HOIIPUHHSTOrO BU3HAYCHHS L€l KaTeropu K cepell HayKOBLIB, TaK i cepen HpakTHUKiB foci Tpusae. Ocob-
JIMBOT yBark BUMarae BCTaHOBJICHHS POJIi MPABOBOT IOKTPUHU B MIPOLIEC] 3aXKUCTY TPaB JFOAUHH, OCKUTBKH
BOHA BHCTYIIA€ OCHOBHHUM JIKEPEIIOM IOLTYKY HaJIe)KHUX apTyMEHTIB Cy0’€KTaMu MPaBo3acTOCyBaHHS.

B 3B’s3Ky 3 UM, METOIO CTATTi € BU3HAYCHHS MicLis IPABOBOI JOKTPUHM B CUCTEMI JKepell IpaBa Ta
OOTpYHTYBaHHS 11 3HAUEHHS B TPOIECI 3aXUCTY TPAB JIIOAWHM SK JIETITUMHOI OCHOBH FOPHUINTHOI apry-
MeEHTALl.

OcHoBHI pe3yJbTaTH A0caiIzKeHHs1. Po3nmounHaioun anai3 npaBoBOi JOKTPUHH, HE MOJKHA 3aJTHILIH-
TH 11032 yBarol KoMmIuiekcHe faociipkeHns I. B. Cemenixina, B SIKOMY TIPaBOBA JOKTPUHA BU3HAYAEThCS
SIK 3yMOBJICHA XapaKTEpPOM NPaBOBOI KYJIbTYpH cycmm,cma ITiCHA 1 JIOT1Y9HO y3TomKeHa CYKYITHICTb
BH3HAHKX IOPUIUYHOIO (HAacamIiepen aKaZ[eMl‘-IHOIO) CHIIBHOTOIO iJIel Ta HAYKOBUX TOINISIIB Ha MPaBo,
110 € OCHOBOIO Mpo¢eciiiHol MpaBOCBIIOMOCTI 1 KOHIENTYaJIbHUM MiIIPYHTSIM HOPMOTBOPYOi, MIPaBo-
3aCTOCOBHOI, MPABOTIYMAYHOI MisUTbHOCTI [3, ¢. 34]. Takult maxiz makpecitoe 6e3mocepenHiii 3B’ 130K
JOKTPHUHU 3 FOPUIMIHOIO HAYKOIO, [II0 HE BUKJIMKAE Y HAC 3aIllepeucHb.

HaromicTb, icHye unmalo muTaHb, SIKi Bce K MOTpeOyroTh Binmosimi. [lo-mepiue, 3 SKOro MOMEHTY
NIEBHA i71es, KOHLEMLisl YM OIS Ha ITPaBO MOXE BBAKATHUCH JOKTPUHAIBHOIO? UM MOXKHA B TakoMY pasi
BB)KATH TIPOIIECAYPOIO BH3HAHHS MyOJNIYHUHN 3aXHCT AUCEPTAIMHUX MOCTIIKEHb, aJKe PIIICHHS PUii-
MAaeThCsl YICHAMH CIIeliali30BaHOl BUCHOT pajiy, SKi i MPEACTaBISIFOTh IOPUINYHY aKaJeMiuyHy CHUIbHO-
Ty? Ha Hame nmepekoHaHHs, Takoro (akTy He AocTaTHbO. [Ipobiema monsrae B 00’ €KTUBHOCTI OLIHKH
pe3yibTaTiB HayKOBHUX JOCHIKEHD y BITYU3HSHIN HAyIli, OCKLUIBKH BiJICYTHI OUTBIII-MEHIII YiTKi 1 Tpo30pi
KpuTepii B ik cdepi. 3axigHa IOPUCTIPYAEHIIIS BAKOPUCTOBYE Pi3HOMAHITHI 1HAEKCH IUTYBaHHS, 110 OIO-
CEepe/IKOBaHO CBIAYUTDH MPO aBTOPUTETHICTH TOTO YW 1HIIOTO HAYKOBOTO JKEpelia, ICHYI0Th HeopMabHi
TIepeIiki aBTOPUTETHUX Cepell CyiB KHUT ropucTiB (books of authority) [3, c. 34]. Xoua B cyoBiii pak-
THULl YMMaJIO pillleHb, B IKUX HasiBHE Oe3110cepe/iHe NOCUIaHHS Ha IyMKY aBTOPUTETHUX HayKOBIIIB.

[lo-npyre, crenudika moBHOBaxkeHb KOHCTHTYMIHOTO cymy YKpaiHM CTaBUTh MUTAHHS MPO MOXK-
JMBICTH (POPMYITIOBAHHSM JOKTPUHAIBHUX MOJIOKEHD B HOTO PILLICHHSX, SIKi € aBTOPUTETHUMH JUTS TPAKTH-
KYIOYMX IOpHUCTIB. UM Taki pillICHHs € JIMILIE BiATBOPEHHSIM y3arajibHEHOI aKTyalbHOT HAyKOBOT JOKTPUHH?

BigkpuTtum Ha CHOTOAHI TAKOXK 3aTHIIAETHCS TUTAHHS PO 3aKPITUICHHS 000B’I3KOBOTO MTOCHIIAHHS Ha
KOHKpETHE HayKOBE JKepello cy0’eKTaMH IMPaBo3acTOCYBaHHS B MPOIIECi apryMeHTallii pileHHs. 3 1bo-
ro npusoxy H. M. OHilleHko 3a3Havae, 1110 CTYIiHb BpaXyBaHHs HayKOBOI JOKTPUHH MIPU BUPILICHH] Cy-
JOBUX CIPaB 3aJICKHUTh BiJl caMoi IPaBOBOi CUCTEMH, ii TEHE3UCY, CUCTEMH JIXKEpell IpaBa, MEHTaJIbHOTO
MIPaBOBOTO PO3BUTKY [4, c. 27-26].

[Ipobnemy 000B’s13KOBOCTI PAaBOBOT IOKTPHHHU B CBOTH HayKOBiii cTaTTi nmopyuye €. M. UepHux. AB-
TOP MPUXOAMTH JI0 BUCHOBKY, 110 000B’SI3KOBICTh MPaBOBOi TOKTPHUHU — L€ TTUTAHHSI, 10 PO3B’A3y€EThCS
y IUIONIMHI IOPUAWYHOI METOMoJoTril. Bimknaaroun TpaauiiiiiHi apryMeHTH IOPUIANYHOTO TTO3UTHUBI3MY,
SIK1 4aCTO BUKOPHCTOBYIOTHCS TIPH TOSICHEHHI aBTOPUTETHOCTI JPKEPEIT MPaBa BUKIFOYHO BHACIIIOK 1X 0i-
LIHHOTO Jep KaBHO-BIAAHOTO XapakTepy, BUCHUH 3a3Havae, M0 0O00B’SI3KOBICTh JOKTPUHH BUSIBISETHCS
y TOM’SIKIIIGHOMY BapiaHTi NEPEKOHJIMBOCTI, SIK CHJIa aBTOPUTETY, 3a SKOIO CTOITh 3HAYHE MPEICTaBHU-
LTBO 3HABLIB MpaBa; 1I¢ CUJIa HE HaKa3y, a CWJIa PaliOHaJbHOCTI i HayKOBOT MEpEeKOHJIMBOCTI [5, ¢. 27].
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Taxkwuit miaxiy e pa3 3acBiuye HeOOXiTHICTh MOJONAHHS MTAHYUOTO CTAHOBHIIA TIO3UTUBICTCHKOT Me-
TOJOJIOTIT Y BITYM3HSHIN FOPUCTIPY/ICHIIIT, IKa HA CHOTOHI HE BiJINIOBI/Ia€ KOHIICTIIIii BEPXOBEHCTBA IIpaBa
Ta IoTpedam pUANYHOI NpakTuku. Ha Haimry nyMKy, JOKTpHUHA € AKepesioM IpaBa B KO)KHOMY BHIIAJIKY,
KOJIH Cy0’€KTH MPaBOTBOPYOCTI YU MPaBO3aCTOCYBAHHS BHKOPHCTOBYIOTH HAyKOBI KOHILEMIIT, ifei, mo-
IJISIIA TIPU TIPUHHATTI FOPUANYHO 3HAYMMEX pimeHb. KoHctutymis Ykpainu B cT. 129 mporonocusmimy,
0 «CYAIS € HE3aJICKHUM Ta KEPYETHCS BEPXOBCHCTBOM IpaBay, (PaKTUIHO 3aKPiMiiIa 000B’SI3KOBICTh
BUKOPHCTaHHS MPABOBOI TOKTPUHHU B MpoIieci MpaBo3acTocyBaHHA. OCKIJIbKH €, K HE B JOKTPUHAIBHUX
JDKEpesax, MOJKHA 3HAMTH MOSICHEHHS 3MICTy CIIPaBeJIMBOCTI, PIBHOCTI, CBOOOAN, KOHLENITYaIbHUX OC-
HOB TIpaB JIIOIMHHM, Ta il BIIaCHE BEPXOBCHCTBA MpaBa, 110 TTOBUHHI CTAHOBUTH OCHOBY FOPHJIMYHOI apry-
MEHTaLil IPH NPUKAHSTTI pilIeHb?

B mipoMy BinHOMIEHHI 1TOKa30BOtO € mocTanoBa [lonacHsHCbKOTO paltoHHOTO cymy Jlyrancekoi odmacti
B crpaBi Ne 423/369/17, sika € Ge33anepeuHUM MPHUKIIAIOM HEPO3PUBHOTO B3aEMO3B 3Ky MPABOBOI JTOK-
TPHHU Ta IOPUANYHOI TpakTUKU. Cyis Ipu OOTPYHTYBaHH1 PILICHHS] BUXOJMB 13 JOKTPUHAIBHOTO TIIyMa-
YEHHS CIIPABEIIIUBOCTI, TisIB B MEKaxX BEPXOBCHCTBA IIPaBa, a HE 3aKOHY. 30KpeMa, 0yJIo HaBeACHO OKpe-
My nyMKy cyaai Bepxosroro cyny CHIA CriBena Bpaiiepa mo cnpagi Petrella v. Metrogoldwyn-Mayer,
Inc., et al.: [IpaBoBi cucTeMu MiCTATh JOKTPHUHH, K1 JOIIOMAraloTh Cyl1aM YHUKHYTH HECHPaBeIMBOCTI,
sKa MoIla O BUHMKHYTH, SIKIO O IIPaBOBI HOPMM 3aCTOCOBYBAJIMCSI CyBOPO B KOXXKHOMY BHIIQJIKy, He3a-
JISKHO BiJ TOTO, HACKIIBKH HE3BUYHUMH € 00cTaBuHH. [Ipupona cripaBeanBOCTi, K JaBHO 3ayBa)KHB
ApicToTens, monsirae y BUIPaBICHH] 3aKOHY, KOJIH BiH € 1e(DeKTHUM Yepe3 CBOIO yHIBepCaJIbHICTE [6].

Hasenena nurara, Ha Hallly yMKY, 1y>K€ BJIy4HO [103HAa4a€ PU3HAYEHH [IPABOBOI JJOKTPUHHU B IIPaK-
TUYHIN IOPUANYHINA ASUTBHOCTI SIK 1HTENEKTYalbHOI OCHOBHU MpodeciiHOro opuandHoro mMucienHs. [lo-
CTiliHa €BOJIOIiSl KOHIIEMIIl NpaB JIFOJWHU, POMIUPEHHS TMEPeNiKy Ta 3MICTy OKpPEeMHUX MpaB MoTpedy-
FOTh BIJIMTOBITHOTO MOKTPHHAIBLHOTO 3a0€3IEUCHHSI TPAaBO3aCTOCOBUYOI MISTTLHOCTI. YXBATIOIOUH PIITICHHS,
cynast mpu oOIpyHTYBaHHI MEBHOI MPaBOBOI MO3MUIIT Ma€e MpaBoO MOCWIATHCH HE JIMILIE HA HalliOHAJbHE
3aKOHOJABCTBO, aJjie i BAKOPUCTOBYBATH PE3yJbTaTH HAYKOBUX Ipallb, BUCHOBKK Konctutymniiinoro Cyny
VYkpainu Toio. B To# ke yac BayIMBOO cTae mpobiema BU3HAHHS JICTITUMHOCTI pillieHb, 00T PyHTOBaHUX
Ha OCHOBI TaKUX JOKTPUHAIBLHUX IiIXOMIIB.

SIKIIO BUXOIOUTH 3 TE3H, L0 IPABO € IPOAYKTOM COLIIyMY, BUPa30M CYCIIIBHOTO YSIBJIEHHS IIPO CIpa-
BE/IJIMBICTh, TO caMa CyCITiJIbHa BOJISI 1 Oy/ie IEpBUHHKUM JKEPENioM MpaBa. HeBaxkimBo, ska 3 oimiiHuX
¢dopM npaBa niepeBaXkae B Tii 4 iHIIIH NPaBOBii cUCTEMi, BOHA TIOBUHHA OyTH JIETITUMIi30BaHa (BU3HAHA)
CyCTUIBCTBOM, BHACITIIOK YOTO HATITSIETHCSI BACOKUM CTYTIEHEM aBTOPUTETHOCTI. [lo pedi, came Ha aBTO-
PHUTETHICTh Ta MEPEKOHIMBICTh SIK OCHOBHI O3HAKW MPaBOBOI JOKTPUHH BKa3yIOTh JOCIITHUKH i€l Ka-
teropii [3, c. 31]. ABTopuTeT B JaHOMY PO3YMiHHI 30BCIM HE MOB’S3aHHI 13 MPUMYCOBUMH 3aco0aMH
3abe3mneueHHs 3 OOKy JepkaBH, a 0a3yeThCcs caMe Ha OCHOBI JIOTIYHOI OOTPYHTOBAHOCTI, HOIITLHOCTI,
MPAKTUYHOI 3HAYYIIOCTI.

HOpuanuHmuii MO3UTHBI3M NIPH XapaKTEPUCTHULIL JUKEpell IpaBa BUKOPUCTOBYE KaTeropuyHy hopmyy:
MIpaBOM BU3HAIOTHCS JIMINE Ti HOPMH, SIKI BCTAHOBJICHI Ta CAHKI[IOHOBaHI IEepP)KaBOIO, a BCE iHIIE, Bif-
MOBiTHO, IPAaBOM He €. 3a TaKMX YMOB IIPaBOBa JOKTPUHA 1 HE MOINIa OyTH BH3HaHA JKEPEJIOM Ipa-
Ba. OHaK, B Cy4acHMX YMOBax JIepKaBa IIOCTYIIOBO BTPauya€e MOHOIOJII0 Ha TBOPEHHS IIPABOBUX HOPM,
IO IILOTO TIPOIIECY BCE aKTHBHIIIE JOTYJAIOTHCS HEEP)KaBHI Cy0’ ekTH Ta opraHizaiii. Lle moscHIoeThCs
HEBU3HAYEHICTIO SIK 00’ €KTHBHOIO SIKICTIO, 10 iIMaHEHTHa O1IbIIOCTI MPAaBOBUX HOPM. 3a CIIPaBeAIMBUM
3ayBaxkeHHAM @. [1layepa, HaBiTh HAOIIBIIT TOUHI ITPaBHIIA 3aBXKHM OTEHITITHO € HETOYHUMH, BHACTIIOK
HAIIIOTO HEAOCKOHAJIOTO 3HAHHS MPO BCECBIT Ta HAITMX 0OMEXEHUX MOXKIMBOCTEH nependayaTu ManoyT-
He [7, c. 36]. Anamni3ytoun npaBoBy HOpMY, HEOOXiTHO PO3PI3HATH il TEKCTyalbHUI BUpa3 Ta i1 akTyaib-
Hui 3MicT. [IpaBoBa MOKTpWHA, K OUTHII JUHAMIYHE SIBUIIC B MOPIBHAHHI 3 O(IMifHIM IIpaBOBHM pe-
T'YJIIOBaHHSM, 3/1aTHa c(hOpMyITIOBaTH aJITOPUTMU TIOIIYKY aKTyaJbHOTO 3MICTy HOPMH TIPaBa B KOHTEKCTI
11 3aCTOCYBaHHS.

P. Ilo3uep Harosomye, 1110 3aKOH HE MOXe OyTH aBTOHOMHHM, OCKUJIBKM HOTO IPaKTUYHE 3aCTOCYBaH-
HSl IOBUHHO OyTH PO3LIMPEHE 32 PaXyHOK BKJIFOYCHHS! HEIOPUANYHUX MaTepialiiB i TAKOK BKIIFOYaTH Me-
TOAM HAyKOBOT'O Ta T'YMaHICTUYHOTO aHaMi3y, /IS ONIMOIEeHHS HAIMX 3HAaHb [IPO MPaBoOBy cuctemy [8].

BucnoBku. Buxonsam i3 TEHICHITIH €BONIOIIIOHYBAaHHS IIPABOBOI PETIAMEHTAIII] B HAMIPSMKY 1edop-
Mastizalii Ta JeueHTpanizamnii, peHOMeH PUANYHOT JOKTPUHH MOMKIHMBO TOSICHUTH, BUKOPHCTOBYIOUH
nudepeHIiioBaHni TAXIA 10 JHKEepeI paBa, po3pi3Hstoun «okopcTke mpaBoy (hard law) Ta «m’ske mpa-
BO» (soft law). Konmenist «M’SKoT0 mpaBay TpaauilifHO BUKOPUCTOBYETHCSA B MEKaxX MI>KHAPOTHOTO Tpa-

- AlIbMAHAX MPABA - 2020 - Bunyck 11 - 177



IIPABOBA JOKTPUHA: TEOPETUYHI 3ACAIN

Ba Ta XapaKTepU3ye MpaBuIia TIOBEAIHKH, sIKi He MAIOTh YiTKO BU3HAYEHUX 00OB’A3KiB 1 CaHKIIIH, a iX J10-
TPUMaHHsI 3a0€3MeUy€EThCs BUKIIFOYHO aBTOPUTETHICTIO CyO’ €KTIB CTBOPEHHsI. 3a aHAJIOTIEK IPABOBY
JOKTPUHY MOYIJIMBO PO3IVISLIATH SIK HE(OpPMaIbHE aBTOPUTETHE JHKEPENIO TIpaBa, M0 € IHTEIEKTYaIbHOO
OCHOBOIO FOPHINIHOTO MUCJICHHS Ta apryMeHTallii, (hopMyeThCS B MeKaxX IOPUCTIPYACHITIT 1 SBIsIE COO010
CYKYITHICTh HAyKOBO OOTPYHTOBAHUX i7eH, KOHIICIIIIN, TOTISIIB, B AKX CHOpMyIHOBaHI e(heKTHBHI MO-
JIelTi Ta CTaHJapTH BUPIIICHHS aKTyaTbHUX TPOOJIEM FOPHINYHOT TPAKTHKH.
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Huxosmna K. B. IlpaBoBa 1oKkTpHuHa fIK JXKepesio IOPUAMYHOI apryMeHTanii B mpoueci 3axucTy npas
JIIOAUHHA

CrarTs npHUCBsiYCHA BU3HAYCHHIO MICISl TPaBOBOT JOKTPHHU B CHCTEMI JDKepes paBa Ta OOIpyHTYBAHHIO ii 3HaUSHHS
B TIPOIIECI 3aXUCTY TIPaB JIFONUHY SIK JETITUMHOI OCHOBH IOPUANYHOI apryMeHTAIlii.

ABTOPOM HAroJIOIIYETHCS HA JICKIJIBKOX CYNEPEUwINBUX MOMEHTAX, SIKI HOTPEOYOTh OCTATOUYHOTO BUPIIICHHS. 30Kpe-
Ma, BIJICYTHE PO3YMiHHS, 3 SIKOTO MOMEHTY IeBHA ifies, KOHIIEIIIisl YH IOV Ha IPaBO MOXKE BBAYKATUCH TOKTPUHAIBHOIO.
B nmaHomy BUMaaKy MOXIJIMBO BUKOPHCTATH JOCBIJ 3aXiHOT FOPUCIIPYICHIIT, KA BUKOPUCTOBYE PI3HOMAHITHI 1HICKCH
IUTYBaHHS, 1[0 OMOCEPEJIKOBAHO CBIAYUTH PO aBTOPUTETHICTH TOTO YM IHIIOrO HAyKOBOTO JDKEpela, a TaKoK Hedop-
MaJlbHi Mepesiki aBTOPUTETHUX Cepe]] CyAiB KHUT IOPUCTIB. BiAKpUTUM Ha CHOTOHI TAKOXK 3aIMINAETHCS TUTAHHS PO
3aKpIIICHHS 000B’I3KOBOTO IIOCHIIAHHS Ha KOHKPETHE HAYKOBE /DKEPEJIO Cy0’ €KTaMy PaBO3acTOCYBAaHHS B POLIEC] apry-
MeHTaii pitenHs. Ha 1yMKy aBTopa, TOKTPHHA € JUKEPEIIOM IIpaBa B KO)KHOMY BHIIQJIKY, KOJIM Cy0’ €KTH IPaBOTBOPUYOCTI
YH [IPABO3aCTOCYBAHH BUKOPUCTOBYIOTh HAyKOBI KOHICTIIIIT, i71e1, MOMISAAN TPU HPUIHHATTI IOPUINYHO 3HAYHMMHUX PIIICHb.
IIpaBoBa NOKTpUHA, SIK OLIBII AMHAMIYHE SBUILE B MOPIBHSAHHI 3 O(ILiiHUM IIPaBOBUM PErYIIOBAHHAM, 3[aTHa cop-
MYIIIOBaTH QJITOPUTMH TIOIITYKY aKTyaJIbHOTO 3MiCTy HOPMH IIpaBa B KOHTEKCTI 11 3aCTOCYBAaHHSI.

178 - AlIbMAHAX MPABA - 2020 - Bunyck 11 -



Huxkonuna K. B. IIpaBoBa 10KTPUHA K J:KepeJio IOPHINYHOI apryMeHTaNii B poueci 3aXucTy nNpas JIOIMHA

ABTOp BHCIIOBIIIOE TYMKY, 0 (DCHOMEH IOpPUANIHOI JOKTPHHH MOMKIIMBO MOSCHUTH BHKOPHCTOBYIOUH TU(EpeHIiH-
OBaHMUI MIAXIM 710 JPKEpeI Mpasa, po3pizHsodn «kopcTke nmpaBo» (hard law) ta «m’sike paBo» (soft law). Biamosiaxo,
TPaBOBY JTOKTPUHY MOXKIIHMBO PO3IMIANATH K He(opManbHe aBTOPUTETHE IKEPENO MPaBa, 1[0 € iHTEIeKTyalbHOI OCHO-
BOIO IOPUIMYHOTO MUCJICHHS Ta apryMeHTallii, popMyeThCs B MeXax I0pUCTIPYACHLIT 1 sIBIsie COO0I0 CYKYIHICTh HAyKOBO
0OI'PYHTOBAHHUX i/1ell, KOHIENIiH, MOMIAIB, B IKUX C(OPMYIbOBaHI €(heKTUBHI MOIeJIi Ta CTAHAAPTH BUPILIEHHS aKTyalb-
HUX [IPOOJIEM IOPUAUYHOI IPAKTUKH.

Kniouosi cnosa: mpaBoBa TOKTpHHA, IIpaBa JIOANHH, JUKEpeTa IIpaBa, OPUANIHA apTyMEHTAIlis.

Nykolyna K. V. Legal doctrine as a source of legal argumentation in the process of human rights protection

The article is devoted to determining the place of legal doctrine in the system of sources of law and substantiating its
importance in the process of protection of human rights as a legitimate basis for legal argumentation. An analysis of current
scientific research suggests that today there is no single unified perception of the category of legal doctrine among both
legal theorists and law enforcers.

The author points out a number of conflicting points that need to be finally resolved. In particular, there is no
understanding from which point an idea, concept or view of law can be considered doctrinal. In this case, it is possible to use
the experience of Western jurisprudence, which uses a variety of citation indices, which indirectly testifies to the authority
of one or another scientific source, as well as informal lists of authoritative among judges of books of lawyers. Also open
today is the question of securing binding reference to a specific scientific source by law enforcement entities in the process
of reasoning of the decision.

According to the author, the doctrine is a source of law in every case where law-makers or law-makers use scientific
concepts, ideas, views when making legally significant decisions. The Constitution of Ukraine in Art. 129 by declaring
that «the judge is independent and governed by the rule of law», in fact, enshrined the obligation to apply legal doctrine
in the law enforcement process. In making its decision, a judge, when substantiating a certain legal position, has the right
to refer not only to national legislation, but also to use the results of scientific papers, the findings of the Constitutional
Court of Ukraine, etc.

At the same time, the problem of recognizing the legitimacy of decisions based on doctrinal approaches is important.
Based on the thesis that law is a product of society, an expression of the public perception of justice, then the public will
itself will be the primary source of law. No matter which of the official forms of law prevails in a particular legal system,
it must be legitimized (recognized) by society, and therefore endowed with a high degree of authority. When analyzing
a legal rule, it is necessary to distinguish its textual expression and its actual content. Legal doctrine, as a more dynamic
phenomenon than official legal regulation, is able to formulate algorithms for finding the actual content of a rule of law
in the context of its application.

Given the tendencies in the evolution of legal regulation in the direction of deformation and decentralization, the
phenomenon of legal doctrine can be explained using a differentiated approach to sources of law, distinguishing between
«hard law» and «soft law» (soft law). By analogy, legal doctrine can be considered as an informal authoritative source
of law, which is the intellectual basis of legal thinking and argumentation, formed within the jurisprudence and represents
a set of scientifically sound ideas, concepts, views, which formulate effective models and standards for solving current
problems of legal practice.

Keywords: legal doctrine, human rights, sources of law, legal argumentation.
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