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D’yachenko T. G. Significant conditions of the bank deposit agreement under the civil legislation of Ukraine

In the article the author investigates the essential terms of the bank deposit agreement. In the course of the research
the author analyzes the requirements to the content of the bank deposit agreement established by the Central Committee
of Ukraine and special legislation, including the Law of Ukraine «On Financial Services and State Regulation of Financial
Services Markets» and regulations of state regulators in the banking services market. Based on the analysis, the author
concluded that the terms of the contract (in particular, essential) relate to the contract as a transaction and not as a legal
relationship or document, and therefore, most of the conditions specified in special legislation are not essential, and their
the absence may result not in the recognition of the contract as unconcluded, but as a basis for the application to the bank
of measures of influence by state regulators of the banking services market. As essential conditions of the bank deposit
agreement, established directly by law, the author considers only the subject of the agreement, and for a bank deposit
agreement concluded in favor of a third party, such a condition also determines the name of the individual or the name
of the legal entity.
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YPOKM JJIS1 YKPATHU

HocTranoBka npodaemu. TinymadeHHS MI>KHapOAHHUX JOTOBOPIB € HETIPOCTUM 3aBAAaHHAM IS TIPaB-
HUKIB-HAyKOBIIIB Ta MTPaBHUKIB-TIPakTHUKiB. OCcOONMBI TPYAHOIII BUHUKAIOTH TIPY TIIyMadeHH1 MIKHAPOJI-
HUX JIOTOBOPIB Y MEXax HalllOHAJIbHOI IpaBoBoi cucteMu. Llel mpouec yacto BUMarae no€eHaHHS Haj-
0aHb PI3HOMAHITHUX TEOPid MPABOPO3YMIHHS: TIO3UTHBI3MY, TPHUPOTHO-TIPABOBOI, COIIONIOTITHOT TEOpiid
Ta iHmux. OcoONMMBOi yBarn BUMarae TIIyMaueHHSI OKPEMHX KOHIIETITIB CaMUX MDKHAPOIHUX JOTOBOPIB
M 3r€HEPOBAHNX HUMHU. 3aKOHHI OYiKyBaHHS — OJJMH 3 TAKMX KOHLIETIB.

AHaJi3 ocTtaHHix gocaimkens i myosikauiii. [ligasTa mpoOneMa movyacTy po3risganacs paHirie
ABTOPOM, A TAKOXX IHIIMMHU YKPaiHCBKUMHM Ta 3apyOLKHMMHM HaykKoBLsIMH, 30kpema: M. 1. KoszroOpoto,
M. 1. CaBenkoMm, B. B. lllampaem, K. A. Paryninoro, H. B. AramanoBoro, Y. Bapror, A. bapakom,
M. Jlxenninrcom, E. Earapom, P. Teeiitcom, E. Barrenem, €. B. BacbkoBcrkum, M. M. Borutenkom
Ta OararbMa iHIIUMHU.

Merta crarri. B 1anomy marepiani MeToro € aHami3 cnpasu Teo, sika posmisganack Bucokum Cynom
Asctpanii 'y 1995 poui Ha npenmer ninxony Bucokoro Cyny ABcTpanii 0 BUpiIIEHHS TUTaHHS [IPO TIIY-
Ma4eHHS TIOHSTTS «3aKOHHI OUiKYBaHHSD) Ta BU3HAYCHHS CTaTyCy MIKHAPOAHUX JOTOBOPIB Y HALlIOHAIb-
HOMY TNpaBi ABCTpallii, a TaKOX BHOKPEMJICHHSI KOPHCHOTO AOCBiAY Wi€l cripaBu JyIsl BUPIILICHHS MOJIOHUX
npobieM B YkpaiHi.

OcHoBHi pe3yabratn gociimkennsi. Cnpasa Teo Bucokoro Cymy ABcTpainii iII0CTpy€ HETHIIOBHI
JUTS II€T JiepyKaBy MiJIX1J1 10 PO3YMIHHS IIbOTO MOHSTTS Ta MOXE OyTH KOPUCHOIO JUUISl BITUM3HSHOT TEOPil
1 IPaKTHKH.

Bignosigao g0 ¢daxtiB cnpaBu, Ax Xin Teo, rpomansaiua Manaiizii, npuixas 10 ABcTpaiii y TpaBHi
1988 poxy i oTpuMaB THMYaCOBUH JO3B1J Ha mepeOyBaHHs B I1iH nepskasi y munHi 1988 poky. Tam BiH oapy-
xkuBcs 3 Jxeitn JliM, rpomaasHKOI0 ABCTpaiii, KOJUITHHOK IHUBUIBHOIO JPYKUHOIO HOTO TTOMEPIIOTO
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Opara. Y mani Jlim Oyno yetBepo aiteil. OaHa AWTHHA Bij nepioro Huiroly 1 TPOe — Bil TPOMaIsTHCHKOTO
o0y 3i ciouniumM Opatom mana Teo. [li3Himre, y momro06i Bxke 3 HUM, Y HUX HAPOAWIIHCS IIIe TPOE TITEH.

VY sxoBTHI 1988 poky maHoBi Teo MpOMOBXKWIM JO3BII HA THUMYAcOoBe IMepeOyBaHHS JO JIFOTOTO
1989 poky. Jlo 3akiHYCHHS IILOTO J03BOITY, ITaH Teo MmojaB 3asBy OO BHJIadi HOMY MOCBITUEHHS pe3u-
nenra. [loku 3asiBa posrsiaanace, B aucronai 1990 poky #oro Oyio 3acymkeHo 3a 30epiraHHs Ta TpaHC-
IIOPTYBaHHS I'€POIHY.

VY ciuni 1991 poky oMy MOBiZOMUIIM PO BiIMOBY B HaJaHHi CTaTyCy PE3UACHTA, OCKITBKH BiH HE 3MIT
JIOBECTH YPSIITy CBOIO BiITIOBITHICTh KPUTEPISIM JOOPOIECHOCTI, OCKUTHKH OyB 3aCYIPKEHHH 32 3II0YHH, CKOE-
HUI Ha TepuTOpii ABcTpaiii. B 110TOMy TOTO K pOKY BiH OCKap>KUB JIaHE PIllICHHS JIO arelsiiHOl maxaT
MIrpariiHoi CITy:K0H, B sIKiii, 30KpeMa, MOJIaB CBiTYCHHS CBOET Tellli, sSiKa 3asBHJIa, 10 MaH Teo € €TUHOTO JTFO-
JTMHOTO, sTKa MOYKE TPUMATH CiM’F0 BKyTIi (MOpaJIBHO 1 MaTepiaiabHo. — €. 3.). AnessiiiiHa majara BiMOBHIa
y 3aJI0BOJICHHI CKapr'y, HAroJIONIYFOYM Ha TSKKOCTI KpUMIHAJILHOTO OOBHHYBaueHHs nana Teo. Ha ocHOBI
LbOT'0 PillIeHHs MiHICTp iMMirpauii B Jrotomy 1992 poky BuaaB Haka3 mpo aenoprauiro nasa Teo [1].

ITar Teo 3BepHYBCS 10 Cydy 3 BUMOTOIO TEPETNITHYTH pilleHHsS MiHicTpa. Y BepecHi 1993 poky
Cy[ Iepuioi 1HCTaHIii BiIMOBMB HOMY Yy 3a/I0BOJICHHI ITO30BY, BU3HABIIM PIillIGHHS MiHICTpa TaKUMH,
IO BiAINOBiJAJIM YMHHOMY Ha TOM MOMEHT 3aKOHOAABCTBY Ta HE MICTHMJIM O3HAK 3JIOBXKMBAHHS BJIAJ0I0
Ta 110 ycCi CymyTHi dakTopu Oyiau BpaxoBaHi [2].

AnensiiifHui CyJ] CKacyBaB JIaHE PIlICHHS Yepe3 Te, 1110, Ha HOro MepeKoHaHHs, BiJTIOBIHI JIep:KaBHI
OpTaHy HE IMPOBEIH HAJIEKHOTO PO3CIiTyBaHHS CTOCOBHO TPYIHOLIIB, SIKi MOXYTh BUHUKHYTH Y APYKH-
Hu mana Teo Ta ii gitelt y 3B’53Ky 3 BiiMOBOIO maHoBi Teo B pe3umeHTcTBl. Cy/ MPU3YITUHUB PIIIEHHS
MiHICTpa Ipo JIeNOpTAaLiIo 10 MOMEHTY 3A1iCHEHHSI IOBHOTO po3ciigyBanHs [3].

Minictp iMMiTparlii He MOTOAMBCA 3 TAKUM PIIIICHHSM 1y BIATIOBIAb TO/IaB KacalliiiHy ckapry y Bucokwmii
Cyn ABcrpaitii. BiibIicTh CY/UIIB 1IOTO CY/LY MiATPUMAIIH PIICHHS ale/SIIHHOTO Cy/y 1010 HEHAJICHKHO-
IO 3aXMCTY IpaB naHa Teo, 3a3HaUMBILY, 1110 MirpauiiiHa ciay:x0a He HaJajna naHoBl Teo MOXKIMBOCTI CBif-
YHUTH TIPO CBil MarepiajbHUIA CTaH, a TAKOXK MaTepialibHUMA CTaH HOTo CiM’1 y CBITII IIpaB AiTel, YuM 1opy-
miia ctarTio 3 KoHBeHIlii npo mpaBa AUTHHH, sKa nepeadadae, 1Mo «B yCiX JisX MIOA0 TITeH, He3aIeKHO
BiJ] TOTO, 31IICHIOIOTHCSI BOHH JICPYKaBHUMHM Y1 IIPUBATHUMHU YCTAaHOBAMH ... CYJaMH, aIMiHICTPaTUBHUMHU
YM 3aKOHOABUYMMHU OpraHaMy, IEepIIoYeproBa yBara MpUAIIETbCS SKHAMKpamoMy 3a0e3MeUeHHI0 1HTe-
peciB AUTHHWY, a TaKoK cTarTio 9 wiel )k KonBeHtii, sika 3a00poHsie po3nydyaTy 0aTbKiB Ta AITEH MPOTH
ix Boyii Ta y 4acTHHI Ipyril Li€l cTarTi nepeadadae npaBo BCiM 3aiHTEPECOBAHUM CTOPOHAM (B TOMY YHCI
Oarpkam. — €. 3.) OpaTw y9acTh y pO3TIAI BiAIOBIIHOT CIIpaBX Ta BUKJIAIAaTH CBOO TOUKY 30py [4].

Binbimicts cyiiB BU3HaMa, Mo caM (GakT paTudikaliii 3rajiaHoi BUIlle KOHBEHIIIT € JTOCTaTHIM IS ic-
HYBaHHsI 3aKOHHOTO OYiKyBaHHS BiJ JIepXKaBHUX OPraHiB I10J10 IOBHOTO AOTPUMAHHS BiAIOBIAHOI MpO-
LeAypH, sIKa BKIIIOYasa 3’ sICyBaHHs HACHIIKIB ii pimeHHs 1y aitel. binpine Toro, y myHKTi 27 gaHoro pi-
LICHHS 3a3HAa4Y€HO, 110 «BU3HAHO, 10 HOPMAaTUBHO-TIPABOBUI aKT Ma€ TIIyMauUTHCh Ta 3aCTOCOBYBATHUCH,
HACKIJIbKY 11€ MOIIMBO BiJIMOBITHO O MOBHHX TIPABWII, TAKMM YHHOM, 100 MOBHICTIO Bi/INIOBiIaTH Ta HE
CTBOPIOBATH KOH(MIIKTIB 3 BU3BHAHUMH HOpMaMH MIXKHApOIHOTO mpaBa.» [1].

Cynns MakX’10 He MOroAMBCs 3 OUIBILICTIO, 3BEPHYBILH yBary, 1o B ABCTpalii NpuiiHITa Tpaau-
LIHHO yalliCTHYHA CHCTeMa CITiBBiTHOIIECHHS HAIIOHAIHHOTO 1 MIXKHAPOTHOTO TIpaBa, i «paThdikarris
KonBeH1ii He gana mijicTaB Ha 3aKOHHI OYiKYBaHHS TOTO, IO PO3IIISJ 3asgBKH PO HaJlaHHS CTATyCy
MoCTiliHOTO pe3ujieHTa Oyne BigOysarucs BinmoBigHo no crarti 3 (Konsenuii. — €. 3.)» BigmosinHo,
TOI (paKxT, M0 KOHBEHIIis, KA pO3MIsAaiack, He Oyina BBe/leHa B HaI[lOHAIIbHE 3aKOHO/IaBCTBO ABCTpaJIii
BIJIMTOBITHUM HAIlIOHAJIBHUM aKTOM, CBITYMTBH IPO TE, IO YKOAHUX 3aKOHHHUX OYIKYBaHb caM (hakT pa-
TUdiKaii KOHBEHLIT He CIPUYMHAE. 3aKOHHI O4iKyBaHHS MOXYTh OyTH CIIPMYMHEH1 JIMIIE aKTOM HaLli0-
HaJTbHOTO 3aKoHOMaBcTBa [1].

Cynnst ['yapon miaTpuMana QyMKy OUTBIIOCTI, OJHAK, HaBena iHII aprymMeHTH. [y Hel mocTtaTHiM
Oyio Toro (akty, 10 AiTH € rpoMaasiHaMi ABCTpaiii. 30KkpemMa, BOHa 3a3Haumiia, 1110 BaXKJIMBO HArOJIOCH-
TH Ha ()aKTUIHUX Pe3yIbTaTax BiIMOBY Y HaTaHHI CTaTyCy MOCTIMHOTO pe3uIeHTa MaHoB1 Teo I WieHiB
Horo ciM’i, ToOTO /78 Horo aite. «B TakoMy BHIa/IKY, aH Teo MOBUHEH Oyie 3aUMIINTH KpaiHy, a JiTH
OIHUHATKLCS B CUTYaIlii, KOJIM BOHU a00 MiApOCTaTUMYyTh Oe3 0aThKka a0 y iHIIi# eprKaBi, B TOW 4ac, KOJIU
JeprKaBa, TpOMaJITHAMHU SIKO1 BOHH €, He HaJacTh iM MOXKIMBOCTEH st pO3BUTKY» [1].

VYpsin y cBOi peakilii Ha 1i¢ pillleHHsS BHUJIAB MOBIIOMJICHHS PO TE, IO caM (PakT IMiJIHUCAHHS MiXK-
HapOJIHOTO JIOTOBOPY Ta Horo parudikallis He CTBOPIOE 3aKOHHI OYIKYBaHHS, SIKIIO BOHH HE Iependa-
YeH1 YMHHUM 3aKOHOAaBcTBOM ABcTpadii. [1[00 BperymoBaT qaHne MUTaHHS, aBCTPATIACHKUHN MTapIaMeHT
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y 1997 1 1999 pokax npuiiHsB BiamnoBiaHi 3akouu [5]. Jlana cripaBa Oysia HEOAHO3HAUHO CIPUNHSTA B €KC-
MEPTHOMY CEePEIOBUIII ABCTpallii Ta KPUTHKYBAJIACh HAYKOBISIMH [6].

OpHak, pu Beiif CBOTi HEOAHO3HAYHOCTI Ta OCMHUCIIEHHI BHYTPIIIHROABCTpaliiChKUX mpoodiiem, Cripa-
Ba Teo mimHsIa aKTyalIbHe MMTaHHS Uil YKpaiHy, sika Ma€ JIe1o 1HITy CUCTEMY BH3HAYSHHS MiCIIsl Mi>KHa-
POAHUX JOTOBOPIB, 3ro/ia Ha 000B’I3KOBICTh AKUX HajaHa BepxoBHoto Panoro Yipainu, om0 BU3HaYeHHS
3aKOHHUX OYIKyBaHb I YaC TIIyMa4eHHS TaKUX MIKHAPOAHUX JO0TOBOpiB. OCHOBHE MUTAaHHS HA TEpEeHaX
VYKpainu, ofHaK, He BiAPi3HAETHCS BiJl aBCTPATIMCHKOTO: YM CTBOPIOIOTH paTr(ikoBaHi M KHAPOIHI JOTO0-
BOpH, CTOPOHOIO AKHX € YKpaiHa, 3aKOHHI O9iKyBaHHs B HAI[lOHAIILHOMY 3aKOHONIABCTBI YKpaiHu?

Juist BiATIOBiJII HA HBOTO BapTO mepeycim 3sepryTHCs 10 Koncturynii Ykpainu. Crarts 9 OcHOBHOTO
3akoHy HaIIO1 Aep:KaBy 3a3Havae, 10 «YMHHI MIXKHAPO/IHI TIOTOBOPH, 3rojia Ha 000B’I3KOBICTh SIKUX HaJa-
Ha BepxoBHoto Pagoro Ykpainu, € 4aCTHHOIO HaIliOHAJIEHOTO 3aKOHOaBCTBA YKpaiamy [7]. Takum auHOM,
Konctutynisi Ykpaiau He BU3HAYAE YITKOTO MICIS TAKMX MIXXHAPOIHUX JIOTOBOPIB y i€papxii akTiB Ha-
LIOHAIBHOTO 3aKOHOAABCTBA. Lle crpuunHsie 10AaTKOBI TEOPETUYHI TPYAHOLII B apryMeHTaLlii TOJI0KEHb
0710 000B’A3KOBOCTI 3aCTOCYBAaHHS HOPM MIXKHAPOIHHUX JOTOBOPIB (B MEPITy YEPTy — MO0 iX IPUMATy
HaJl HOpMaMH HalioOHaJbHOTO 3aKOHOAABCTBa YKpainu). KoHctutymis YKpaiHu He Ja€ 4iTKoi BiAMOBii
Ha TIe 3alMTaHHS.

B Toif xe gac, KoncTuTyiii 6araTeox aepkaB CBITY UiTKO aapecyIOTh I1¢ MUTAHHS, B IEPEBAYKHIN O1)Tb-
LIOCTI HaJaro4l MI>KHApOJAHUM JIOTOBOPaM IpUMar HaJ HalliOHAJIBHUM 3aKOHOAABCTBOM. Jlesiki (Hampu-
knax, crarts 91 Koncrutynii Hinepnannis) nmepen0a4aroTh B OKPEeMUX BUMAAKAX MIPUMAT MIXXHAPOTHIX
IOTOBOPIB 1 Trepen camoro Korcrurytiiero [8]. Jeski sk (Hanmpukitam, gactuHa mocta ctarTi 29 Konctury-
uii [pnannii), HaBOaky, 4iTko nepeadayaroTh NnepeBary HOpM HalliOHATBHOTO 3aKOHOAABCTBA HaJ HOpMa-
MU paTH(iKOBAaHUX MIKHAPOIHHUX JIOTOBOPIB [9].

BonHouac, /10 11bOT0 MMTAHHS 3BEPTAEThCS YacTUHA Apyra cTarti 19 3akony Ykpainu «IIpo MixxHapo-
Hi noroBopu Ykpainm» [10], sika Hajae Mi>KHapOIHUM JOrOBOPaM, 3rofia Ha 000B’S3KOBICTh SIKUX HaJaHa
BepxoBHoto Pagoro Ykpainu, mpuMar HaJl akTaMH HalllOHATBHOTO 3aKOHOIAaBCTBAa YKpainu. Came 11 cTart-
Ts pazoMm 31 crarrero 9 KoncTuryiii YkpaiHu HaMaraeThCsl 1aTH BiJIIIOBI/Ib HA MUTAHHS MPO CTATyC 3a-
KOHHHMX OYiKyBaHb B YKpaiHCHKOMY KOHTEKCTI, OJJHAK, cama 110 c001 CTBOPIOE 1 EBHY HEOIHO3HAYHICTb,
Ha sIKy BapTO 3BEPHYTH yBary Ta po3TISSHYTH JeTanbHime. [lompu HasBHICTh IUTOBAHOT BUIIE CTATTI 3a-
koHy Ykpainu «IIpo MikHapo HI JOroBopy YKpaiHu» B YKpaiHi CKJIAIKCS JACKIIbKA MiAXO/IB JI0 TUTAHHS
npruMary MiKHapOJHHUX JTOTOBOPIB.

Hatimmommpeninmuit Ha MPaKTHIIl Ta B IEIKUX TCOPETHUYHHX IIPAIIX, a TAKOXK Y BCIX MpaIIx 3 MiKHA-
POHOTO TpaBa, sIKi 3yCTpiYaliich aBToOpY, — MiJIXi/, A€ MOCHJIaHHI Ha YaCTUHY JIpyTy cTarTi 19 3akony
VYkpainu «[Ipo mixHaponHi 1oroBopu YkpaiHw» BU3HaeThest poctatHiM [11, c. 35]. OnHak, B naHOMY
MiaX0A1 BOAYarOThCs O3HAKK Bpa3NUBOCTi. Uepes BiCYyTHICTH B HAIIOHATBHOMY 3aKOHOAABCTBI YKpaiHn
iepapxii 3aKOHOJABYMX AKTIB, TOH (hakT, 110 MIKHAPOIHI AOTOBOPU PaTU(iIKYIOTHCS 3aKOHAMH YKpaiHH,
MOYKEe TIPU3BECTU JI0 CUTYyaIlii, KOJIH MiKHAPOIHUH JOTOBIp Yepe3 3aKOH PO HOro parnikaiiro Moxe
OTpUMATH CTaTyC, MOPIBHAHWN ab0 PIBHUI 13 3aKkOHaMU YKpaiHH, i, BIIMOBIAHO 0 CTaHIAPTHUX Ipa-
BUJI TIOJIOJIAHHS FOPUIMYHUX KOJIi31H, MOXKE MOCTYNUTHCS B YMHHOCTI aKTa HalliOHAJIBbHOTO 3aKOHOIABCTBA
B CTaTycCi 3aKOHYy YKpaiHH.

[lepeBakHa OiIBIIICTH HAYKOBI[IB-MIXKHAPOIHUKIB alleJIFOIOTh HA 3aXUCT 1€l mo3ulii 1o crarti 27 Bi-
JICHCHKOI KOHBEHLIT ITPO MPaBoO MIKHAPOIHUX JOroBOpiB 1969 poky, sika 3a3Havae, 0 «yYaCHUK HE MOXKE
MTOCHJIATHCH Ha TTOJIOKEHHS CBOTO BHYTPIIIHBOTO MIPaBa SK Ha BUIIPABIAHHS JIsl HEBUKOHAHHS HUM JIOTO-
Bopy» [12]. OnHak, 1 MO3HUIlis TAKOXK Mae Bpa3iuBe Micue. | 1ie — Toil camuii craryc camoi BineHchkoi
KOHBEHIIi1, IKWH BiAmoBigHo a0 crarti 9 Koncturymii Ykpainu, 4iTKo He BU3HAYCHUH.

BpasnuBicTs IOMMPEHOT Ha CHOTOIHI TTO3UITIT IIIOI0 MPOCTOTO MOCHJIAHHS Ha YaCTHHY APYTY CTarTi 19
3akony Ykpainu «I[Ipo MikHapomHi JOTOBOpH YKpaiHW» ITOAATKOBO (XOU 1 HEMPSIMO) MiJATBEPIKYETHCS
UM (akToM, Mo (PopMyITFOBaHHS YacTUHH JIPyroi crarti 19 1poro 3akoHy JyOIIOIOTHCS y TEPEBaXKHIN
OULTBIIIOCTI 1HIKX 3aKOHIB, 30KpeMa y LluBinpHOMY (dactuHa apyra crarti 10) [13] ta [ocmomapceromy
(uactuHa yeTBepTa ctarti 39) [14] KojeKkcax Ta IHIINX 3aKOHOJABYMX aKTax. Y 3B’SI3Ky 3 I[UM, BapTO 3BEP-
HYTHUCS JI0 1HIIIOTO MiIXO/Y, SKHiA X04 1 € MEHII PAKTUYHUM, OJTHAK BUIAETHCS OLTBII TEOPETUIHO BIATHM.

Y oMy CEHCI 4acTo He3acTy>KeHO OMHHAIOTH CTarTio 8 KoHctutytii Ykpainum, sika rependadae, 1o
B YKpaiHi BU3HAETHCS 1 i€ MPUHLIMT BEpXOBEHCTBA Mpasa [7]. /lana HOpMma, IONpH CKIAJHICTh CBOTO 3a-
CTOCYBaHHS, JIA€ BIAMOBIIb HA TUTAHHS PO MPUMAT MDDKHAPOIHUX JIOTOBOPIB, 3rojia Ha 000B’SI3KOBICTh
SKUX HagaHa BepxoBHoto Panoro Ykpainu, Hax akTaMy HAIIOHATEHOTO 3aKOHOJIABCTBA YKpaiHH, a HETpsI-

- AlIbMAHAX MPABA - 2021 - Bunyck 12 - 289



TIYMAYEHHS TPABA: TIPAKTUYHE 3HAYEHHSA

MO — 1 Ha IATaHHSA MPO Te, YU CTBOPIOE caM (pakT parudikamii Mi>KHAPOJAHUX TOTOBOPIB 3aKOHH1 OYIKYBaH-
Hs BiJl OpraHiB myOiiyHOI B1au mo/o foro iMmmiemenTaiii. OnHak, 3a qormomoroto crarti 8§ Koneruryii
YkpaiHu MoXXHa apryMEHTYBaTH He IPUMAT yCiX MD>KHAPOTHHUX JIOTOBOPIB, a JIIIE THX, SIKi BIIMTOBITat0Th
CTaHJApTaM BEPXOBEHCTBA IIPaBa, Cepell SIKUX B MEPIIy Yepry AOTPUMAHHS IpaB JIIOAUHM, €(EKTUBHE
ypsiayBanHs Tomo [15]. OnHak, CKIaJHICTh 3aCTOCYBAaHHSI TAKOTO IiJXOMAY, a SK HACTiJOK — HOro He-
MOMYJISIPHICTh MOJISITa€ Y BiICYTHOCTI YiTKOI BU3BHAYEHOCTI KPUTEPiiB BEPXOBEHCTBA MpaBa, iX 3[JaTHICTh
3 4acOM 3MIHIOBATHUCS 3 €BOJIOLI€I0 JIOACTBA 1 mpaBa. Kpim Toro, iX 3acTocyBaHHS BUMarae IpyHTOBHOI
MiTOTOBKU Cy0’€KTa 3aCTOCYBaHHS, 30KpeMa, BUIBHOTO BOJIOAIHHS CyYaCHHUMH TE€OPETUYHHMHU KOHIIETI-
LiSIMH, CYIOBOIO MIPAKTHKOI0 YKpaiHu, €BPONEHCHKOrO Cydy 3 MpaB JIOAUHH Ta MPHUKIAJAMH 13 CYIOBOi
MPaKTUKH IHIIUX JAePKaB, 0ayKaHUM € BOJIOJIHHS 1HO3eMHOI0 MOBOI0. KpiM TOro, TOTpiOeH Takuil iHHWHA
pecype, sIK 4ac, SIKOTo, Ha KaJjib, YKpaiHCBbKHM CYIJIIM B Cy4acHUX peajisx JyxKe Opakye.

BucHoBku. TakuM unHOM, cripaBa Teo minHsUIa BayKJIMBE MUTAHHS IIPO 3aKOHHI OYiKyBaHHS BiJ camo-
ro ¢akty patudikamii Mi>KHApOTHUX TOTOBOPIB. OCOOIMBOCTI MPaBOBOI CUCTEMH YKpPATHH TO3BOJISIIOTH
BU3HAYATH TaKi OUiKyBaHHS, OJJHAK, JIUIIEC B MEXax, OKpeclieHuX crarrero 8 Koncruryuii Ykpaiau Bij-
MOBIJTHO /10 MIPUHIIMITY BEPXOBEHCTBA NpaBa. Ha mpakTuii peKkoMeHIyeTbCs BIAMOBUTUCH BiJl apryMeH-
Talii NpuMary Mi>XHapOIHHUX JOTOBOPIB HaJl aKTaAMHU HALIOHAIBHOTO 3aKOHOAABCTBA MIISIXOM ITOCHIIaHHS
Ha yacTuHy Japyry crarti 19 3akony Yikpaian «IIpo mixHapomHi goroBopu Yipainm». HatomicTs, BapTo
3BepTaTUCS 10 BIANOBIIHUX TOJOKEHBb aKTIB Taly3eBOTO 3aKOHOAABCTBA, AKi AYOJNIOIOTH JaHy HOPMY,
a Takox 1 nepeaycim — fo crarti 8§ Koncrurtyuii Ykpainu, MOSCHIOIOYH, SIKHM YHHOM MIPIOPUTET MiXKHA-
POAHUX IOTOBOPIB HaJl aKTaMM HAIL[iOHAIBHOTO 3aKOHOAABCTBA Oylle YTBEPKYBaTH MPHUHLUI BEPXOBEH-
cTBa npasa B Ykpaini. [Ipu TrymaueHHI MIKHApOIHMX JIOTOBOPIB TAKOXK CJiJl 000B’SI3KOBO BPaxoByBaTH
X MIDKHapOITHUH XapakTep, IHITY HOPMOTBOPUY TEXHIKY iX CKIIagaHHS Ta, BiAMOBIIHO — CTaTyC B HAIiO-
HaJbHOMY 3aKOHOJIaBCTBI.
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3BepeB €. O. CnpaBa Teo mpo 3akoHHi OYiKYBaHHSl NPH TJIYMadyeHHi Mi’KHApPOJHHMX /OTOBOPIB.
Ypoku s Ykpainu

CrarTs npucBsAdeHa aHali3y 3HaKoBoi ciipasu Teo, Bupimenoi Bucokum Cynom ABctpanii y 1995 poui, sika migHsuia
MTUTAHHS TIIyMa4YCeHHsI TOHATTS 3aKOHHUX OYiKyBaHb BiJl paTH()iKOBaHUX MIXKHAPOIHUX JIOTOBOPIB, sIKi, OJIHAK, HE OyJIH BBE-
JIeHI B HalllOHAJIbHE 3aKOHOAABCTBO ABCTpatii, Ta CTaTyCy TAaKMX HOPMATUBHO-NPABOBHX aKTiB y HAI[IOHAILHOMY 3aKOHO-
naBcTBi i€l nepskasu. CTaTTsd BUAUISE BaXKIUBI yPOKH Bifl 1i€l cripaBy Uil YKpaiHH, a TAKOXK aHaIli3y€e CydacHi yKpaiHChKi
MpOOIeMH TITyMauCHHsI TOHATTS 3aKOHHHUX 1HTEPECiB Bifl MiXXHAPOJIHUX JIOTOBOPIB, 3rojla Ha 000B’SI3KOBICTh SIKUX HaJlaHA
BepxoBHoto Paioro YkpaiHu, Ta cTarycy IMX HOPMaTHBHO-TIPABOBUX aKTiB B HAI[IOHAJHHOMY 3aKOHOIABCTBI YKpaiHU
1 HaJla€ MPaKTUYHI MOPaM MO0 X TYMAYeHHs 1 3aCTOCYBaHHSI.

Kniouosi cnosa: Mi>xKHApOJIHI JIOTOBOPH, TAyMa4YeHHS, 3aKOHHI OYiKYBaHHs, MIPIOPUTET MIKHAPOIHUX JIOTOBOPIB, AB-
CTpaJlisi, Mirpauiiine npaBo, IpaBa AiTCH.

Zvieriev le. O. Teoh’s case on legitimate expectations in interpretation of international treaties.
Lessons for Ukraine
The article provides a detailed overview of a famous Teoh’s case decided by High Court of Australia in 1995,

focusing mainly on the issue of legal interpretation of legitimate expectations arising from ratified international treaties
not implemented into the domestic legal system. The abovementioned case has been considered a novel approach of the
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court acting in dualist state. This approach was, however not upheld in further jurisprudence of the Australian High Court
namely due to quite harsh response of administrative bodies and subsequent legislation which has further been adopted
to specifically address this issue by Australian parliament. This does not, however deny the case’s significance in terms
of scholarly attention to interpretation issues it has raised.

Ukraine can view this case as an example as it does have its own problems with the status and interpretation of international
treaties in domestic legal system. Unlike common law countries adhering to dualist approach to international law reception,
Ukrainian Constitution recognizes ratified international treaties to be part of domestic legislation automatically, however it
is silent on the status of these treaties in Ukrainian domestic legislation which at times causes certain problems with their
interpretation and implementation.

The article makes a try to solve the abovementioned issues by referring future interpreters to an alternative approach of
international treaties’ interpretation to Article 8 of the Constitution of Ukraine dealing with the rule of law principle. It is the
author’s position stipulated in the article that applying Article 8 in terms of the interpretation of international treaties in
Ukrainian domestic law enriches the argumentation and shall be viewed as primary source of application to the issue.

Keywords: international treaties, interpretation, legitimate expectations, priority of international treaties, Australia,
migration law, children’s rights.
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CYJ €BPOIIEMCBKOI'O COIO3Y:
ICTOPIOI'PA®ISI EBPONEVCHKUX J)KEPEJL,
OIIYBJIIKOBAHUX V IMEPIOJ 1957-1992 PP.

IMocTanoBka mpodaemMu. JlocmipkeHHs mMpaBoBoi mpupoxn €porneiicskoro Corosy (mami — €C)
Ta HOTO IHCTUTYIIITHOI CHCTEeMH HEe 0OMEXYIOTHCS BITYM3HIHOIO JOKTPHUHOIO, a, HABIAKH, IPYHTYIOThCS
MepEeBaKHO Ha 1HO3EMHUX JDKeperaxX. Y TOMepeaHiX myOmKaIisax, MPUCBIICHUX onsIny oKepel mpo Cyn
€C, Mu mpoaHaizyBaiu HasgsBHI BITYM3HSIHI HAYKOBI Mparli, MPOBEJH iX Kiacu(ikallito 3a HampsIMaMH J10-
CJIIJKEHD 1 IPaBOBUMH IITKOJIAMH, TIPOTE O€3 TOCIIHKEHHS iHO3eMHOTO HayKOBOTO TOPOOKY 3a0e31meunT
BCEOCSDKHICTh HAYKOBOTO IMi3HAHHS HE BUIAE€THCS MOXIIMBUM. BITUN3HSIHI HAYKOBII y CBOIX JTOCIIIKEH-
HSX, TpUCBSYeHNX (yHKIioHyBaHHI0 Cymy €C, TOCUTh 9acTO MOCUIIAIOTHCS Ha IHO3EMHUX aBTOPIB Y KOH-
TEKCTi TEMU 3MIMCHIOBAHOTO HUMH JOCIIDKCHHS. AJe Take IUTYBaHHS HE MOXE MEPEXOIUTH i3 OITHOTO
JOCITIIPKEHHS B 1HITIE, OCKITBKH OHOTO JIUIIIE TTOCUIAHHS HE TOCTATHBO JIJIsT KOMIUIEKCHOTO OaueHHS TOTO,
B AKHI Mepio pO3BUTKY €BPOIEHCHKOI iHTerparii 11 JyMKa Oyiia BHKJIaeHa aBTOPOM, B KOHTEKCTI SIKHX
ICTOPHKO-TIPABOBHX MMOJil 3a3Ha4eHi BHCHOBKM Oynn 3poOJeHi 1 UM pesieBaHTHI IIi JpKepesa CTOCOBHO
Cy4JacHOTO eTaITy oprasizaiiii Ta pyukmionyBanus Cyny €C. A ToMy a1 BCeOIIHOTO AOCIIHKCHHS 3aca
opranizamii Ta ¢pysakiionyBanas Cyny €C BUHHKIA IOTpeda MpoaHai3yBaTH 1HO3EMHHUH HAYKOBUH I1O-
po6OK 13 i€l TeMaTHKU Ta BU3HAYUTH OCHOBHI C()epr HAYKOBOTO ITi3HAHHS, 3MIMCHEHOTO Y IIUX MPAIsX,
CHUCTEMaTH3YBAaBIIIH iX 3a TEePiofaMu 1 MTHITOIO Y HIX TEMATHKOIO.

*  JIns NOJNETHIeHHs CIIPUHHATTA TeKeTy abpeiatypy €C 3acTocoBaHo [uis o3HadeHHs1 €Bporneiicbkoro Corosy, Tak i €Bporneiicbkoi CriinbHO-
TH, ajDKe 1ie Ha3BM OJHi€l HaJHALIOHAJIBHOT OpraHizauii Ha pi3HUX eTanax ii icHyBaHHs. PosmmdpoByBaru 1o abpeBiaTypy MpOINOHY€ETHCS
BIiJIMTOBIJTHO JI0 KOHTEKCTY.
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