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MIPOIIOHY€ BHECEHHSI HU3KM 3MiH 10 IIUBIJIBHOIO 3aKOHOJABCTBA, CIPSIMOBAHKX Ha BIIOCKOHAJICHHS IPABOBOT'O PETYITIOBAH-
HsI (POPMH JOTOBOPY IO3HMKH, BKIFOYAOYHX sK 3MiHU 10 HOpM LIK YkpaiHu, 0 peryiorTh MMCEMOBY (OPMY JIOTOBOPY
MO3MKH, TaK 1 3MiHH 10 HOpM KoJieKCy, 110 perysIroTh TMCbMOBY (hOpMY MPABOYHHIB TOIIIO.
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Plavych I. V. Problems of legal regulation of the form of the loan agreement in the civil legislation
of Ukraine

Inthe article the author investigates the legal regulation of the form of the loan agreement as a transaction and a document.
In examining the written form of the loan agreement, the author argues that the written form of the agreement should be
understood as a contract whose content is information expressed in letters, signs, numbers, hieroglyphs, or any signs and
symbols that can be applied by chemical compounds or mechanically , the value of which is known to persons who use it,
which does not depend on the specific type of media, is guaranteed to ensure the integrity of the content of the contract,
and allow to identify its parties. In the article the author proves the imperfection of the norms of Article 1047 of the Civil
Code of Ukraine. According to the author, not only the effect of Article 1047 of the Civil Code of Ukraine on the form
of the loan agreement applies to the loan agreement as a transaction, but also the effect of Articles 206 and 208 of the Civil
Code of Ukraine on the written form of the transaction. In order to save legislative material and eliminate inconsistencies
between the provisions of Articles 208 and 1047 of the Civil Code of Ukraine, the author proposes amendments to remove
from Article 1047 of the Civil Code of Ukraine special rules on the written form of this agreement, which are different
from Article 208 of the Civil Code. In turn, due to the imperfection of Article 208 of the Civil Code of Ukraine, in terms
of the amount of the contract, which requires a written form, the author proposes to replace the reference in this article
of the Code to the tax-free minimum income for another indicator that changes more frequently, and more responsive
to existing in the country inflation or by fixing in law a specific amount, which the legislator may periodically change
if necessary. The author also considers the state of legal regulation in Ukraine of the procedure for concluding a contract
by electronic means of communication. Given their imperfection, the author considers it appropriate to group the basic
rules on the procedure for concluding such transactions in Chapter 16, Section IV of the Civil Code of Ukraine. The author
also considers it inexpedient to have in part twelve of Article 11 of the Law of Ukraine «On Electronic Commerce» norms
that equate an electronic agreement concluded by exchanging electronic messages to an agreement concluded in writing.
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3ABE3NEYEHHS PEAJI3ALIT TPABA HA JIOCTYIT
JI0 IPABOCY/JIS IK OBOB’SI3KOBUIA ATPUBYT
MMPABOBOI JEP/KABH

IocTranoBka npodsieMu. IcHyrOUU Ta ClIpaBeUIMBUIN 3aITUT CYCIUILCTBA HAa KOMIUIEKCHY CY/IOBY pe-
¢dbopMy 3aaisi yTBEPDKEHHS NMPABOBOi JEpKaBH BHMarae ayauTH €()EeKTHBHOCTI 1 CYMDKHHUX MPaBOBHX
IHCTUTYTIB, SIKi TMIOKJIMKaHI, 30KpeMa, 3a0e3ImedyBaTi JOCTYITHICTh Takoro mpaBocyaas. Ha doni dpar-
MEHTapHOCTI, a IHKOJIH 1 OAHOYACHOI CYNepeYHOCT] 3aKOHOAABUMX 1HILIaTHB, TOCTAE TOCTPA HEOOX1THICTh
Ha CTBOPEHHI JOKTPUHAIBHOTO MIATPYHTS 331 CTPATETIYHOTO PO3BUTKY MPABOBHUX IHCTUTYTIB YKpai-
Hu. CamMe 1ie i 3yMOBITIOE TIOANBII HAYKOBI MOIIYKH y cdepi 3a0e3MedeHHs] JOCTYIy J0 MPaBOCYIIs
K 000B’S3KOBOTO aTprOyTy MPaBOBOi JeprKaBu.

AHaJi3 ocTaHHIX HocaimKeHb Ta myOJikamiid. OxpeMi acTeKTH MpaBa Ha TOCTYIT 0 MPABOCYIIS
nocinipkyBanucs B npatisax B. O. byporo, 1. O. Bepou, A. B. Jlyxxaucwkoro, /1. /1. Jlycnenuka, 1. 5. Mo-
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kpunpbkoi, O. M. Ouapenko, H. 0. Cakapu, M. M. Scunrok. Kpim Toro, B mpargix M. 1. Koszrobpu,
I1. M. PaGinoBruua, M.B. CaBurHa 1OCIiPKEHO 3aralbHOTEOPETUYHI aClIeKTH TpaBocyaas. Pasom 3 Tum,
OOMMPHICTh 00paHOT TEMAaTHKHU Ta BIIAXiJ B 3aXiAHIA TOKTPWHI BiJl PO3YMIHHS MPABOCYIAS BHKIFOYHO
SIK TISUTBHOCTI CYiB CIIOHYKAIOTh JI0 IMTOAATBIIOT0 HAYKOBOTO MOIIYKY 1 HAIllOHAJIBHIN HAYIII.

Merta craTTi. MeTo10 CcTarTi € ZOCIiIKEeHHS TO3UTHBHOTO 000B’SI3KY J€pKaBH B 3a0€3MeUeHH] pearti-
3arrii rmpaBa Ha JIOCTYII JI0 TIPABOCY/IS SIK 000B’I3KOBOTO aTpHOyTY MPaBOBOI IepPIKaBH.

OcHOBHI pe3yJbTaTH A0CHiIKeHHs. [ [pHHIHIT PYHKITIOHATEHOTO TOILTY Iep KaBHOI BIaan B YKpaiHi
Ha 3aKOHOJaBYY, BUKOHABUY Ta CYJIOBY CIPSMOBaHHWIA, MEPII 3a BCE, HA HEJOMYIICHHS y3ypHamii Biajan
Ta 3aXHUCTY MpaB i CBOOO TIOAWHH, OCKUIbKY HAMO1IBIINM MOPYLUTHUKOM PaB JIIOAUHH HEP1JIKO BUCTYIA€E
cama X Jiep>KaBa.

ApryMeHTH pearizariii, 3HaHHs Ta opraHi3allii, a Tako)X HEOOXiTHICTh IIpaBa i IepikaBH, MepeOyBaroTh
HIOWTO y CBOEPIHIN CyNEepPeYHOCTi 3 TUM (aKTOM, 110 HaWO1IbIIEe 3arpo3 TpaBaM JIIOIUHH 3a3BHYail ic-
Hye 3 OOKy AepkaBH, OTKe, HETaTHBHI MpaBa IPoOMasiH CIPsIMOBaHI NPOTH JepkaBu. Ll qBo3HauHICTDH
00yMOBITIO€ HEOOX1THICTh CTBOPEHHS JEMOKPATHYHOI KOHCTHTYIIMHOI JIep>KaBH, SKa BTUTIOE TPUHITAIIA
(hopmanbHOT Ta IEMOKpPATUYHOI IPABOBO EPIKaBH.

Xoua ot BiIaAu KOHYE HEOOXiHUI JIUIsl IHCTUTYaI3allii paB JIFOJAWHHU, TIPOTE IIOTO HEJIOCTATHHO.
HasBuicTs nmoxiny Biaau y opmaiibHii IpaBoOBill 1epxaBi, TOOTO HE3aJIEKHICTh CYJOYMHCTBA 1 3aKOHOC-
JyXHSHICTh BUKOHABYOI BIIAJIH, HE 03HAYA€E MTPABOBOTO 30008’ I3aHHS 3aKOHOAABYOI BTl CTOCOBHO TTPaB
nmronuaH [1, c. 184-185].

He BrmuOmorounch y QHCKYCiI0 «IIEpPMaHEHTHOTO TPOTUCTOSHHS» CYJOBOI BIaau Ta Jep)KaBu, pO3-
IITHEMO JIMINE OKPEeMi acreKTH 3a0e3NedYeHHs JOCTYITy J0 MPaBOCYMJs B KOHTEKCTI AISTBHOCTI CYIiB
Ta HOTO KOPETIOI0YHiA BIUTMB HA 3MIITHEHHS TIPABOBOI IeP/KaBU — KKOHCTHTYIIIIHOTO JIa Ty, III0 CIIMPAETHCS
Ha mpaBocyns» [2, ¢. 136].

EdexruBHuit 3axuct mpas i CBOOO/I JIFOJAMHU BiJl 3TI0OBXKUBaHb 3 OOKY 3aKOHO/IABYO1 i BUKOHABYOI Bia-
IV Ta HITUX MTOpPYIIeHb, YTBEP/HKEHHS MTPUHIIMIIIB MTPABOBOT JIep)KaBH Ta BEPXOBEHCTBA MPaBa, MOXKIUBI
JIAIIIE 32 YMOB CHJIBHOT, HE3JICIKHOT 1 HEYIIEPEIKEHOI CyI0BOI BIaIH.

VY UUBIII30BaHOMY CYCIIJIBCTBI Cy[y HAJCKUTh IEHTPAJIbHE Miclle y 3a0€3MCUCHHI MPUHIIUITY BEp-
XOBEHCTBaA IpaBa (IIPaBOBOI JiepXkKaBH). AJKe caMe BiH YOCOONIO€ CIIPaBeIJIUBICTb, CTABUTh «OCTaHHIO
Kpanky» B TIOIIYKY 1 YTBEP/KEHHI CITPaBKHBOTO MpaBa. UM BUIIII B KpaiHi aBTOPUTET CYAY 1 TPaBOCYIIS,
YUM OUIBIIY HE3aJICKHICTh CYJl MA€ y B3a€EMOBIJIHOCHHAX 13 3aKOHOABYO 1 BUKOHABYOIO BJIAJIOI0, THUM
BUIIMH piBEHb MPABOBOCTI 1 IEMOKPATHYHOCTI camoi JiepKaBH, TUM HailfHilIe 3aXHUIIEeH]I BiJ] MOKINBUX
TocsiraHb TpaBa i cBoOoau rpomassH [3, c. 7].

Tak, I1. M. PabinoBwd nipu BU3HAUEHHI cpopManLHHx O3HaK MPaBoOBO1 JieprKaBH nepez[ycm HAaroJonrye
Ha BHCOKO3HAYYIIOMY CTaHOBHILI Y CYCHUIBHOMY 1 JI€PKABHOMY JKUTTi CYITOBHX opraH1B K, y TIEBHO-
My CEHCi, HalOUIbII HAIiHOI Ta eEeKTUBHOI IOPUANYHOI TapaHTii OyTTEBHX NIpaB i cBOOOJ JIOAWHHU.
Take cTaHOBHWIIE CYJJOBHX OPTaHIB — CBOEPITHUH, TaKk OM MOBHTH, «JIaKMYCOBHIl» Tarmipers, mod ori-
HUTH, YU € JIepKaBa MpaBoBO0. Taki MOJOKEHHsI BUIUIMBAIOTH 3 YHIKAIBHUX MOXIUBOCTEH came Triei
T'UIKK AEPIKaBHOTO anapary y BU3HAYCHHI TOTO, LIO € MPABO 1 YW MOPYILIEHO BOHO Y Tiii KOHKPETHIH KOH-
GuikTHIA cuTyanii, ika PO3IVISIIAETHCS CYIOM. 3a3HaueHi MOXIIMBOCTI CYIOBHX OpPIraHiB 3yMOBIIOIOTHCS
cnenndikoro IXHBOTO (POpMyBaHHS, iIXHBOIO BHYTPIIIHBOIO OPTaHi3aIielo (CTPYKTypoI0), 3MICTOM iXHIX
MTOBHOBAXEHb, MOPSIKOM (IIPOIEAYPOI0) CYIOYMHCTBA. J[0 OCHOBHMX NOKAa3HHKIB, MPOSBIB Ili€] Crel-
n(iku MOXYTh OyTH BiIIHECEHI, 30KpeMa, JOCTYIMHICTh CYIOBOTO 3aXHCTY Ul TPOMAISH Ta 1HIINX OCi0
(BOHA XapaKTepHU3yEThCS THM, IO JIUIIIE 32 3araIbHOI03BITPHUM IMPUHITMIIOM PETYIIIOBAHHS BU3HAYAETHCS
MOXKITUBICTD 3BEPHYTHUCS 10 CyAY 31 CKaproro Ha MOPYIICHHS Y 0OMEKEHHS TIPaB i CBOOOT JIFOIUHH).

BaxmBo0 YMOBOIO IOCTYITHOCTI CYZIOBOTO 3aXHCTY IPaB 1 cBOOOJI € TAKOXK HOTO0 EeKOHOMHICTh, HU3bKa
«co0iBapTiCTh», TOOTO HE3HAYHUI PO3MIpP PI3SHOMAHITHUX BHTPAT ocobu (MaTeplaJlLHI/IX 3ac00iB, KOLITIB,
4acy, 3yCHIIb Ta iH.), TOTPIOHMX JIJIs CYZIOBOTO 3aXHCTy ii mpas 1 CBO6OL[ Ta iHTepecis [4, c. 82-83].

I. 5I. Moxkpwuribka 3a3Hadae, MO JOCTYITHICTh MPABOCYIIS € HEBIJ EMHUM aTpUOyTOM TIPABOBOI Jep-
XKaBH. Y [bOMY PO3YMiHHI, YiTKE 1 HEIBO3HAYHE 3aKOHOJABUEC BPETYJIIOBAHHS CYCIIIBHUX BiJJHOCHH,
IO MOB’s13aHi 3 MpaBaMH 0coOu, — 116 HeoOXiJHa IepeyMoBa 10Jep KaHHs BiAMOBIAHUX TIpaB, a B pasi
X TTOpYIIEHHS — 3aIlOpyKa CAHKI[IOHOBAHOTO Ta PErIaMEHTOBAHOTO JepKaBoro 3axucTy. [loBHOIO Miporo
IIe CTOCYETRCS 1 TapaHTiH peaizarii mpaBa Ha 3BEpHEHHS 10 Cy/y, HEBil'€MHOIO CKIAJ0BOIO SIKOTO € JI0-
CTYTI JI0 TipaBocyans [5, c. 6].

€Bporielickka KoMicisi «3a JeMOKparTito depe3 MmpaBoy» y cBoiil JlomoBizi moa0 BepXoBEHCTBA TpaBa
(CDL-AD(2011)003rev), yxBaneHoto Ha 86-ToMy IJIeHapHOMY 3aciganHi, oepesenb 2011 poky), 3a3na-
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yuia, mo TBepkeHHs Toma BiHremMa cTOCOBHO TOTO, IO KOKEH IMOBHMHEH MAaTH 3MOTY KOPUCTYBaTHCS
OyaramMu 3aKOHY, Ma€ Ha yBa3i JOCTYII 10 IPaBOCYAS y ABOX 3HAUCHHSIX: MO-TIepIIe, HACTHCS MPO JOCTYI
IO CymiB, MO0 3asBUTH BUMOTH CTOCOBHO OJIar, mepeadaveHnx 3aKOHOM; i, O-ApyTe, HIEThCS PO Te,
10 MPOLEIYPH B IIUX CyAaX MAOTh OyTH CIIPaBEAJUBIMH, a PILICHHS B LIMX CyJaX MalOTh YXBaTIOBATHCS
Ha 3aca/iax He3aJIeXKHOCTI Ta 6e3cTOpoHHOCTI [6, ¢. 177 ].

Ypsiau neprxaB — wieHiB Pagu €Bporny, axi mianrcanyu KoHBEHIIifo Mpo 3aXUCT MPaB JIOAWHA i 0CHOBO-
NoJoKHUX cBoOOA (nam — Konsenuist) 4 nucronana 1950 p., B cTarTi 6 3aKpiliiIv IpaBo Ha CIPaBEAIIH-
BUH cyJ, 10 Iiepeadadae MpaBo KOXKHOIO Ha CIPaBeUIMBUIM 1 MyOniyHUN po3IiIsiA HOTro CIIpaBU YIPOIOBXK
PO3YMHOI'O CTPOKY HE3aJICKHUM 1 O€3CTOPOHHIM CY/IOM, BCTAHOBJICHUM 3aKOHOM, SIKUM BHUPIIIMTD CIIIp
11010 HOTo mpaB Ta 000B’SI3KiB HUBLIFHOTO XapakTepy ad0 BCTAHOBUTH OOTPYHTOBaHICTh Oyb-SIKOTO BH-
CYHYTOT'O IPOTH HBOT'O KPUMIHAJIBHOTO OOBUHYBAaICHHSI.

OjHaK OYeBUJIHO, IO (opMalibHE 3aKPITUICHHS MpaB JIIOAUHU 0e3 X MoJaibliol MPaKTHYHOI pealti-
3awii Ta iHCTUTYyasTi3alii He IPU3BOJUTE O OCHOBHOI MeTH KoHBeHLIT — 3a0e3rneueHHs 1 pO3BUTOK MpaB
JIIOIMHY Ta OCHOBOITOJIOKHHUX CBOOO, TOMY JUHAMIYHICTH Ta YHIBEPCATBHICTH BUMOT TIPAB JIFOMUHU 30-
0O0B’s13y€ JiepKaBU CTBOPIOBATH TAKOXK MPABOBI 1HCTAHIIIT HA MIXXHAPOIHIHN apeHi UIst 3aXHUCTy rapaHTOBa-
HUX TIpaB 3 BiANOBIJHUMH TOBHOBKEHHSIMHU.

AxTtyanpHICTF KOHBEHIIIT B TOPSIIKY IEHHOMY €BPOIIEHCHKOTO CYCITITHCTBA 3a0€3MeUyETHCS HE CTLTh-
KM 11 yHIBEPCAJBHICTIO Ta JISTITUMHICTIO, CKIJIBKU TAYMaueHHSIM B TEKCTaX pillicHb €BPONEHCHKOTO CYIy
3 nipaB moauHu (gani — €CIUI). Came €CI1JI 3abe3neuye peaiizaiiro 3aralbHUX JIOTM IpaBa B KOH-
KPETHUX Kelicax 3asBHUKIB Ta OJHOYACHO BIUIMBAE Ha PO3BUTOK HALIOHAJIBHUX IPABOBUX CUCTEM KpaiH,
aKi parudikysann KoHBeHIIIO.

Tax, B Hu3mi cBoix pimens €CII npsimo 3a3Havae, mo KoHBeHIIisI MOKIMKaHa TapaHTYBaTH HE Te-
OpeTHYHI ¥ 1I1I030pHI, a IpakTu4Hi 1 edexTuBHI npaBa («Metpto3 nmporun CriomyueHoro KopomiBcTBay,
«benne mporn @panuii» Ta iHII).

OnHak 3HaKOBUM JUUIsI CTAHOBJICHHS Ta PO3BUTKY KOHIIEILIT ITpaBa Ha IOCTYI A0 MPAaBOCYIAS € PillICH-
ust €CILT y cripasi «Tonaep nporu Crionyuenoro Koposnisersay Bij 21 sirororo 1975 poky, e Harosolie-
HO, IO TIPaBO Ha JOCTYII JI0 CyAYy € OJHIEI0 3 HEBIJI'EMHHUX CKJIaJOBUX MPaBa, TapaHTOBAHOTO YaCTUHOIO
nepmroro crarti 6 KonBeHIii, oHaK 11e He pO3IMIMpPIOBAIbHE TIyMadeHHs 3a3Ha4deHoi crarti KonseHrii,
sKe HaKJiaJla€ HOBi 3000B’s13aHHs, a BHCHOBOK, 3pO0JICHHNH Ha OCHOBI aHami3y npeaMera i meti KonBenuii
SIK HOPMaTHBHOTO JIOTOBOPY Ta 3arajisHUX NPUHLMUIIB 1pasa [7].

[Ticns Bumeskazanoro pimenns €CI1JI HeomHOPa30BO HATOIOITYBAB SIK Ha IO3UTUBHOMY, TaK i Ha He-
raTUBHOMY O0OB’SI3Ky JIepKaBH LIOJO peastizalii npasBa Ha AOCTYIH JI0 MPAaBOCYIIS, IO CTAJI0 IKEPEIoM
IpaBa i JJIs HAIllOHAIBHUX CY/IB.

Y memomaBasoMy pimreHHi Korcruryritiauit Cyn Ykpaiau 3a3HaumB, 10 0COOIUBY POJIb Y CHCTEMI
IHCTUTYIIIHOTO 3a0e3eUeHHs «BEePXOBEHCTBA MpaBay (MPaBOBJIAJIs) BiIBEJICHO CY/IOBI BiaJli 3arajioM,
a 30KpeMa — KOHCTUTYLITHOMY 1 aJMiHiCTpaTUBHOMY BUAaM cynoduHCcTBa. CaMe I ABa BUIM CyTOYUH-
CTBa TMOKJIMKaHI 3a0e3MevuyBaTH Y3TrOKEHUH XapakTep yciel IopuandHoi CUCTEMH B YMOBAaxX CITiBICHY-
BaHHS CyNEPEWIMBHX HOPM, 3aBISKH YOMY JOCSTAETHCS A1€BICTH BEPXOBEHCTBA MpaBa (IIPaBOBIAAI),
T00TO HOTO e(heKTUBHICTH [§].

B iamomy x pimenni Koncturyniitnnm Cynom Yipainu O11bII 1€TalbHO PO3KPUTO HEOOXIAHICTD 3a-
Oe3nedeHHst AOCTYILY 10 PaBOCYAIsl, 0COOIMBO B aAMIHICTPATUBHUX CIIPaBax, TUM CAMHUM IT1AKPECIIIO0-
YH BaYINBICTh MPUHIUIY NoAiny Binaan. Tak, Koncturymitanit Cyn Ykpaiau BBaXkae, 10 rapaHTyBaHHS
MPUTTICOM YacTUHH Jpyroi crarti 55 Konerutynii YkpaiHu Ko)KHOMY TMpaBa Ha JOCTYI JIO CYy 3 METOI0
OCKap>KeHHsI pillieHb, il a00 Oe3A1sTbHOCTI Cy0’ €KTIB BIIaHUX MOBHOBAXCHBb € BUMOT'OIO IIPUHLIUITY BEP-
XOBEHCTBa IipaBa. Takuii TOCTYI HE 03HaYa€ aBTOMATHYHOT HE3aKOHHOCTI IIUX PIillleHb, Aiif a00 0e3/ish-
HOCTI, a CIIPSIMOBaHMI Ha TIEPEBIPKY Y CYIOBOMY MOPSIKY X 3aKOHHOCTI Ta IMPaBOMIPHOCTI, L0 HE JIUIIIe
3a0e3neuye e)eKTUBHUHN 3aXUCT MpaB, CBOOOA KOXKHOI 0COOH, SIKOT CTOCY€ThCS HEMpaBOMipHa JisUTbHICT
cy0’€KTIB BIaJIHUX TIOBHOBAXXECHB, a M CIIPHUSE M ATPUMII 3aKOHHOCTI Ta MPABOMOPSIKY B IIJIOMY IIIJITXOM
BUSIBJICHHSI Ta YCYHEHHS HEJIETITUMHUX NPOSBIB y TaKil MisUTBHOCTI.

Mero10 mpaBoCynsl € 3aXHCT MOPYLICHHX, OCIIOPIOBAaHMX MpaB, CBOOOJ, sIKi Hajexarb Oesmoce-
peaHpo 0co0i, IO 3BEPTAETHCS 0 CYIy CTOCOBHO X 3axHCTy. ToMy peaizamiro TapaHTOBAHOTO YaCTH-
Hoto jpyroto crarti 55 KonctuTynii Ykpainu npaBa Ha 3BepHEHHS A0 CyIy OO0 OCKap)KEHHS PillieHb,
Iiit 91 0e3MisITbHOCTI Cy0’€KTIB BIaJHUX TIOBHOBa)XKEHb Mae OyTH 3a0€3IeYeHO BIAMOBIAHO IO BKa3aHOI
METH TIPaBOCYIIs. BomHouac 3a3HadeHe MpaBo MOB sI3aHE 3 THM, 110 KOXKHIA 0001 Ma€ Ha1aBaTUCS MOXK-
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JMBICTH OOTPYHTYBATH TEPE] CYJIOM CBOIO TICPEKOHAHICTh Y HEMIPaBOMIPHOCTI BTPYYaHHS Cy0 €KTIB BiIa-
HUX MIOBHOBa)XEHb Y i1 paBa Ta cBOOOIH.

Y 3aKOHOJIaBUOMY PETYJIFOBaHHI CIIiJ] YHUKATH 3a00pOH a00 0OMEXKEHb II0/I0 peati3allii KOKHOK 0CO-
000 MpaBa OCKapKUTH B Cy/l pillieHHs], Jii 4u Oe3/isUIbHICTh Cy0’€KTIB BJIaJHUX MIOBHOBAXKEHbB, Y TOMY
YHCITI IIUIIXOM BH3HAUYEHHSI Ha 3aKOHOJJABYOMY PIBHI BHUEPITHOTO TEPETiKy 0Ci0, SIKi MAIOTh MIPaBO Ha Take
OCKapKeHHSI, OCKUIbKY HEBKIIIOYEHHS 0COOM 0 IIbOTO MEPEiKy YHEMOXKIUBIIIOE JIOBEICHHS HEIO B CY/Ii
il mepeKoHaHOCTi B OTPEO1 3aXUCTy CBOIX MOPYLICHUX IMPaB, CBOOOJ UMM PIICHHSIMH, JiSIMH YU Oe3-
nisutbHICTIO. CaMe HasIBHICTh TAKOi IIEPEKOHAHOCTI B KOYKHOI 0COOM € CYyTHICHOIO BJIACTHUBICTIO 11 IIpaBa Ha
3BEPHEHHS JIO CYJy I0JI0 OCKAPXKEHHS PIillieHb, JIid 4 Oe3/isUIbHOCTI Cy0 €KTIB BJaJIHUX IIOBHOBAKCHD,
a OTKe, HEOOX1IHOIO TIePeTyMOBOIO 3/11MCHEHHS 1bOTO Mpaga [9].

IcHye Takok HU3Ka iHmMX no3uniit Koncrutyniinoro Cyny Yipainu, Jie pO3KpHBAEThCS BaKIUBICTh
3a0e3IeUeHHs TOCTYITY JIO MPaBOCY/JIs, B KOHTEKCTI aMIHICTPAaTHBHOTO T4 KOHCTUTYILIMHOTO CYIOYHH-
CTBa, JJIsl ICHYBaHHS MpaBoBOi aepkaBu. CKIIaHO TOTOJUTHUCS, IO caMe IIi IOPHUCIMKIII € BH3HAYAIb-
HUMH JUIsl YTBEPIUKCHHS BEPXOBEHCTBA MPaBa B JIePrKaBi, OCKIJIBKH 1HII BUAN CYIOYMHCTBA HE iICHYIOTh
ABTOHOMHO. THM He MEHII, ITPU MOAAIBIIOMY MOCHiAoBHOMY miaxomi sik Koncturyuifinoro Cyny Ykpai-
HH, TaK 1 Cy[iB 3arajbHOi IOPHCIMKIII, 3a3Ha4YCHI MO3UIIT MOXKYTh OyTH €KCTpAroibOBaHi B iHIII BUIU
CYIOUYHMHCTBA 3317151 3a0€3MeYeHHs1 IOCTYITY JI0 IPAaBOCYAJIS sl KOYKHOTO.

SlckpaBuM TMpUKIIATOM BHUIIEBKA3aHOTO € mocTaHoBa Bemukoi Ilamatu BepxoBuoro Cymy, ne 3a3Ha-
YaeThCs, IO MPABO HA PO3MISJ CIIPABH 03HAYAE MPABO OCOOM 3BEPHYTHCS 3a 3aXHCTOM JO CYAy H Te,
110 11 cripaBa Oyjie po3IIsIHyTa 1 BUpIllIeHa CyJJ0OM. YMOBOIO JJOTPUMAaHHS I[bOT0 IpaBa € Te, 10 0C001 Mae
OyTu 3a0e3reueHa MOXKIIMBICTh peallizyBaTH MPaBo Ha JOCTYII JI0 Cyay 0e3 Oy/ib-sSKuX 0OMeXeHb, Ieper-
KOJI YU TPYAHOILIB. MOXJIMBICTD JIFOMUHH OJICPIKATH CYJIOBUH 3aXUCT € MTPOBITHUM 3MICTOBUM KPUTEPIEM
HOHSITTS OCTYITY JIO ITPAaBOCYIS.

SIK1o & 0coba BUMHSE MPABOTIOPYIICHHS (KpUMIHATIbHE YU aJIMiHICTPAaTHBHO-ACITIKTHE) 1 KOMIIETCHT-
Hi JIep’KaBHI OpraHM y 3B sI3Ky 13 UM BTPYYalOThCSI B 11 IPUBATHE KUTTS, OOMEKYIOTh YH 1M030aBISIOTh
il cBOOO/HM, 3aCTOCOBYIOTh 3aXO/IM NMPUMYCY YH 1HIII MEXaHI3MH, sIKi PerJIaMEHTOBaHI TIPAaBOOXOPOHHUM
HOpPMaMH, TO 0c00a, JI0 K01 3aCTOCOBaHI TaKi 3aX0IM UM OOMEKEHHSI, TE)K Ma€ MPaBo Ha JIOCTYII JIO CYIY.

OnHak mpaBoBa NPUPOJA TAKOTO JIOCTYITy Ma€ iHII MeTy Ta Npu3Ha4deHHs. B okpecrneniii curyartii
Taka oco0a He MPOSBIISIE BIACHY BUIbLHY BOJIIO HAa 3BEPHEHHS JIO0 CYIy 32 3aXHMCTOM CBOTO IOPYIICHOTO
npaBa (KpiM arnessiiifHOro 4M KacalifHOro OCKap»KEeHHsI CYJ0BOrO PIllIEHHs), ajie MONpH e norpedye
CYIy JUIsI 3aXHCTY CBOTO ITPaBa BiJl IEpecIilyBaHHs AepiKaBH, il KOMIETEHTHUX OPTaHiB, TOCAT0BUX OCI0,
SIKIIO OCTaHHI, 3 TIONISY 0COOH, JIIOTh MPOTUNPAaBHO. Takuil JOCTYI € TapaHTIE 3aXKUCTy 0cOOU Bij
NPOTUTIPABHUX (HE3aKOHHUX YM CBAaBLIBHUX) [ OpraHiB, sIKi MOPYIIHIH ii cBOOO Y UM reBHi mpasa [ 10].

BucnoBku. [lonpy iMIUTIIUTHICTH TIpaBa Ha JOCTYI J0 npaBocymis B KoHctuTyiii YkpaiHu BOHO
KPOCCEKTOPaIbHO OXOIUTIOE Malie BCi CKJIaJIOBI MPaBOBOI JIepiKaBH. AJKE BIJICYTHICTH MPABOCYIJIS
B JIepKaBi TIOBEPTA€E CYCIILCTBO J0 JHJIEMH BHOOPY: «CHJIa TipaBa 4d MpaBo CHIIW». binblie toro, ass
TOTO, 1100 IIPaBOCYA/s OyJI0 peaibHUM Ta €(PECKTUBHUM, KOKHOMY 1HAMBILY Ma€ OyTH 3a0e3MeueHo piB-
HUH JOCTYI JI0 HBbOIO, 110 BKIItOYA€E JUBEPCU(DIKOBAHMN MiJIXiJA: BiJi €PEKTHUBHOI MPaBOBOI JOIIOMOIH,
B TOMY YHCII 1 6€30TUIaTHOT, 0 BAKOHAHHSI CYIOBOTO PIILICHHS SIK CTAJi1 CYIOBOTO ITPOBAKECHHSI.

Beszanepeuno, aTpuOyTH NpaBoBOi JiepaBH HE OOMEKYIOThCS JIMIIE MPABOCYIISIM Ta 3a0e3reueH-
HSM JIOCTYIY JI0 HBOTO, 1 IX aBTOHOMHE ICHYBaHHS HEMOXUINBE B CYCIIIBCTBI, € HE MPAIIOIOTh 1HIII
neMoKparuyHi iHcTUTyTH. OHAK aKTyasi3alis JUCKYCii Ha JOKTPUHAIHFHOMY PiBHI IIOJI0 peaTbHOTO 3a-
Oe3MedYeH s JOCTYIY 10 MPAaBOCYIIS Ja€ 3MOTY MOTBIHYTH Ha 1HIII MPaBOBI MPOOIEMHU Ta, MOXKIIUBO,
MEPEOCMHUCIIUTH 1X TEPIIONPHYNHN, OCKUTBKU KITFOYOBE JIJIs JIFOUHH — 1€ BCE K 3aJI0OBOJILHUTH CBOIO
MIPaBOBY NOTPEOY, a HE MOTPAINUTH JI0 PUMiIeHHs cyay. OCTaHHE XK 1 IEMOHCTPYE MPUHIUIIOBY PI3HHIIIO
MiX JJOCTYIIOM JIO TIPaBOCY/JIsl Ta JOCTYIIOM JIO CYI.
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Csepoa 10. B. 3abe3nedyeHHs peanizanii npaBa Ha J0CTYII 10 IPABOCYsl IK 000B’I3KOBHIi aTpHOYT...
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TIYMAYEHHS TPABA: IPAKTUYHE 3HAYEHHSA

Cgep6a 0. 1. 3a0Ge3neuenns peanizauii mpaBa Ha J0CTYNn A0 MpaBocylAs sIK 000B’SI3KOBHI aTpudyT
NPaBOBOI Jep:KaBU

VY crarti npoaHai3oBaHO SK IMO3UTHBHI, TaK 1 HETaTHBHI 3000B’s3aHHS JIEp)KaBH 1100 TpaBa Ha JOCTYH J0 MPaBo-
cyas. Buxomsuu 3 MpUHIKITY MOALTY BJIad Ha 3aKOHOJIaBYY, BUKOHABYY Ta CY/IOBY, aKI[CHTOBAHO yBary Ha He0OXiIHOCTI
ICHYBaHHS PEaIbHOTO TIPaBOCYA/IS B TIPABOBIH JiepKaBi Ta 3a0e3MeUeHHs OT0 TOCTYIHOCTI.

Po3m1siHyTO OKpeMi aceKTH MpakTHKKA €BPONEHCHKOTO Cyay 3 TIPaB JIIONUHU Y cdepi 3a0e3nedeHHs JOCTYITy 10 Ipa-
BOCY/UIS. A TakoX BHCYHYTO TiNOTE3Y, IO came MpakTHKa €BPONEHCHKOro Cy/Ty 3 IpaB JKOAMHHU 3a0e3Meuye JMHAMIYHUH
PO3BUTOK MOJIOKEHL KOHBEHIIIT PO 3aXUCT TPAB JIOAUHU | OCHOBOTIOIOKHHUX CBOOO.

Jocnimxeno pimennst Koneruryuniiinoro Cyny YkpaiHu, e cepel iHIIOro pO3KpHUBAETHCS OCOOIUBA POJb KOHCTH-
TYIIHHOTO Ta aJIMIHICTPAaTUBHOTO CYOYMHCTBA B 3a0€3MeUCHH] BEPXOBEHCTBA MPaBa, a TAaKOXK KOHCTATOBAHO O0OB’SI30K
JIeprKaBH B 3a0€3ME€UeHH] PIBHOTO TOCTYITY IO IPaBOCYIIS.

IpoananizoBano nocraHoBy Bemuxkoi [lamarn BepxosHoro Cyay, e po3KpHBaEThCS MpaBoBa MPHPoJia 3a0e3redeHHs
JIOCTYITY JI0 TIPABOCY//ISl Y KPUMIHABHUX YH aJIMiHICTPATUBHO-ICIIKTHUX MTPABOTIOPYIIICHHSX.

Kntouosi cnosa: BepXOBEHCTBO IpaBa, MPaBOCYIAS, JOCTYI 10 IPABOCYLAS, IPABOBA JeprKaBa, IpaBa JIOAUHH.

Sverba Y. 1. Ensuring the exercise of the right to access to justice as a mandatory attribute of a constitutional
state

The article analyzes both the positive and negative obligations of the state regarding the right to access to justice.
Based on the principle of separation of powers into legislative, executive and judicial, emphasis on the need for real justice
in constitutional state, as well as ensuring its accessibility, is made.

Some aspects of the European Court of Human Rights case-law in the field of access to justice are considered. It is also
hypothesized that the ECtHR case-law ensures the dynamic development of the European Convention on Human Rights
provisions. In particular, the article analyses several ECtHR decisions which explicitly state that the Convention is intended
to guarantee not theoretical and illusory, but practical and effective rights («Matthews v. The United Kingdom», «Bellet v.
France and others»).

The decision of the Constitutional Court of Ukraine is studied, which, inter alia, reveals the special role of constitutional
and administrative proceedings in ensuring the rule of law. The obligation of the state to ensure equal access to justice
is stated, since the purpose of justice is to protect violated, disputed rights, freedoms that belong directly to the person
applying to the court for their protection. Therefore, the exercise of the right guaranteed by part two of Article 55 of the
Constitution of Ukraine to appeal court decisions, actions or omissions of subjects of power must be ensured in accordance
with the stated purpose of justice. At the same time, this right connects to the opportunity of every person to justify before
the court conviction in the illegality of interference by the subjects of power in rights and freedoms concerned.

The article analyses the decision of the Grand Chamber of the Supreme Court, which reveals the legal nature of ensuring
access to justice in criminal, or administrative offenses.

It is stated that the attributes of the rule of law are not limited to the justice and access to it, and their autonomous
existence is impossible in a society where other democratic institutions do not work.

Keywords: the rule of law, justice, access to justice, constitutional state, human rights, legal aid.
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