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HOHATTA TA EJEMEHTH
MIZKHAPOJHO-TPOTUITPABHOI'O AISAHHA JEPKXABU

IMocTanoBka nmpo6seMu. [luTanHs BiAMOBIMATEHOCTI AepKaB 3a MIKHAPOTHO-TIPOTHIIPABHI JiSTHHS
€ aKTyaJIbHUMH y Cy4YacHii Teopii Ta MpakTUIli MXKHAPOJHOTO MpaBa. Bix mpaBMIbHOTO pO3yMIHHS TTO-
HATTS «MDKHApOJAHO-NIPOTUIIPABHI JisSIHHS JIEPKaBM» Ta WOTO €JIEMEHTIB 3aJIeKUTh BHUPIMICHHS 1HIINX
BXIMBHX Npo0IieM, OB’ sI3aHKX, 30KpeMa, 3 popMaMu Ta BUaMHU BiANOBIAaTbHOCTI Aep:KaBH, HAPH-
KJIaJl, y BUMAAKy BUMHEHHS arpecii, anapTeiay 4u reHonuIy.

VYenimHa koaugikaniss HOpM MKHAPOTHOTO MpaBa MI0A0 MiXKHAPOAHO-TIPOTUIIPABHUX TisTHb JIEpKaB
1 BIZIMOBITAIBHICTH Y pa3i IX BAMHEHHS € OJTHIEI0 3 HAMOIBII BAXKITUBUX MTPOOJIEM CydacHOTO MiXKHAPOJ-
HOTO IpaBa Ta MI>KHAPOAHUX BITHOCHH, L0 € AKTYaJIbHUM JUISl HAL[IOHAJIBHOI TOKTPUHU MDKHAPOIHOTO
mpaBa B ymMoBax arpecii Pociticekoi deneparii mpotu Ykpainm.

AHaJi3 ocTaHHIX JoCHiIKeHb i myoaikaniii. [IpoGiieMaM Mi>KHapOIHO-PABOBOT BiIMTOBIATHHOCTI
MPHUCBsIUEHI palli Takux BueHux, sk I. [pomiit, P. Aro, B. Aurunenko, M. AuroHosuy, M. Baccioy-
Hi, 5. Bpoynuni, B. Bacunenko, B. [lenucos, 1. Ixinkc, A. 3aitbepr-Dop, I. Jlykamyk, b. Kordopri,
k. Kpoydopa, C. Omnecon, M. Caccodi Ta iH. [lonpu Te, 1o mpooieMu MOHATTS Ta eIEMEHTIB Mi>KHA-
POAHOTO MIPOTUITPABHOTO JisIHHS Jep KaBU JOCTIUKYIOThCS B IOPUANYHIN JiTEpaTypi, MUTaHHS Koanugika-
LiHHOTO PO3BUTKY Wi€l chepr MpaBOBIIHOCHH 3AJINIIAIOTHCS AKTYaIbHUMU. 30KpeMa, MOAaJIbIIOro aHa-
JIi3y Ta BUBYSHHS Y I[bOMY KOHTEKCTI oTpeOyroTh muTanHs podotu Kowmicii mixkaapogaroro npasa OOH
HaJ po3poOkoro Crarel Tpo BiAMOBINATBHICTE AeprkaB 3a MiPKHAPOIHO-TIPOTUIIPABHI MisTHHS Ta TPOEK-
TOM YHIBEpCAJIbHOI MI>KHAPOIHOT KOHBEHITIT 3 MIDKHAPOIHOI BiMOBIJAIBHOCTI AepKaB. 3a3HAYCHE 1 3y-
MOBHWJIO BHOIp TEMH Ta MOCTAHOBKY 3aB/IaHHS CTATTI.

Merta craTTi nossArae y XapakTepuCTHII TOHSATTS Ta €JIEMEHTIB MiXKHAPOJHO-IIPOTHITPABHOTO JTiSTHHSI
JiepIKaBu.

OcHoBHi pe3yJbTaTH AOCTizKeHHsI. MiXKHApOTHO-TIPOTUIIPABHE AiSIHHS JIEPKaBH € HEOOX1THOIO
IiJICTaBOO JUTsI BIATIOBIJAILHOCTI BIATIOBITHOI JepyKaBU Ta BU3HAUCHHS TaKil JepxaBi Tsraps BiAro-
BiJIaIBHOCTI B 00’ €Mi, BUJaX i popMax, BUZHAUEHUX MDKHAPOIHUM IMPABOM i CIIBMIPHHX XapakTepy Ta
IIKI/UTMBAM HACJIIKaM Takoro JistHHA. KBamidikarmiss gissHHS SK MIXKHAPOIHO-TIPOTUIIPABHOTO BU3HAYA-
€THCSI MDKHAPOIHUM TIpaBoM. Ha Taky kBamidikaiiro He BIUTHBAE KBaTi(iKaIlis bOTO TisTHHS SK IMPaBo-
MIpHOTO y BHYTpIIIHbOAEPKaBHOMY TIpaBi. Tak, 3rimHo 31 cT. 8 bis Pumcekoro craryty MixkHapomHOTO
KPUMIHAIBHOTO Cyay Aiis mijiei mporo CTaTyTy «akT arpecii» o3Hadae 3aCTOCYyBaHHS 30pOMHOI CHIIH
Jep KaBOIO MPOTU CyBEPEHITETY, TEPUTOPIaANbHOI IITICHOCTI a00 MONITHYHOT He3aJIeKHOCTI 1HIIO1 Jep-
KaBH 4d B Oynb-sIKMI iHIIMHA crioci6, Hecymicauii 31 Craryrom Opranizauii O0’eqnannx Hauiii. byns-
SIKUH 3 TAKUX aKTiB, HE3AJICXKHO BiJl OTOJIONICHHS BiliHHU, KBaJi()iKyBaTUMETHCS BIJIIOBITHO JIO PE30JIHO-
uii 3314 (XXIX) I'enepansHoi AcamoOinei Opranizauii O0’egnanux Haniit Bix 14 rpynas 1974 poky sk
aKT arpecii: a) BTOprHeHHs a00 Hana 1 30pOWHUX CHIIT JIepyKaBU Ha TEPUTOPIIO IHIIOT IepyKaBU Yu Oy/Ib-sSKa
BIiCHKOBA OKYIIaLlisl, HE3AJIEKHO BiJl 11 THMYACOBOTO XapakTepy, 10 € Pe3yIbTaTOM TaKOrO0 BTOPTHEHHS
a0o Hamaxy, 9 Oymb-siKa aHEKCis 13 3aCTOCYBAaHHSAM CHJIM Ha TEpUTOPIi 1HIIOI aepkaBu abo il vacTHHM;
b) 6omOapayBanHs 30pOHHUME CHIIAMH JIeP>KaBU TEPUTOPIT 1HIIOT Iep:KaBU UM 3aCTOCYBAHHS OyIb-IKOT
30poi JIep)KaBOr MPOTH TEPUTOPIi 1HIIOT IepikaBy; ¢) OJI0KaIa MOPTIB Yu OEperiB JepKaBu 30pOHHUMHU
cuJiaMH 1HIIO1 JAepykaBu; d) Hama 30pOMHUME CHIIaMH JISp)KaBH Ha CYyXOITyTHi, MOPCBKi 200 MOBITpPsIHI
CHJTM UM MOPCBKI Ta MOBITPsIHI (JIOTH 1HIIOT AEp’KaBH; €) 3aCTOCYBaHHS 30pOMHUX CHJI OHIET IEpiKaBH,
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1o nepedyBaloTh Ha TEPUTOPIT 1HIIOT AepiKaBU 3a Yroor0 3 NPUIMAaIOuoI0 JepKaBoio, Ha MOPYILICHHS
YMOB, Tiepei0aueHnX B Yro/i, 9u Oy/Ib-sKe TPOIOBKEHHSI iX mepeOyBaHHs Ha TaKii TepUTOpil micis Ipu-
nuHeHHs i1 yroawu; f) jist AepkaBH, sika J03BOJISIE, 11100 11 TEpUTOPIs, IKY BOHA HAJalla Y PO3MOPSIKCHHS
1HIIOT Iep>KaBU, BUKOPHCTOBYBAJIACS LI€I0 1HILIOIO AEPKABOIO AJISl BAMHEHHS aKTy arpecii MpOTH TPEThOi
Jep’kaBH; g) HAIIpaBJICHHS Jep’KaBolo a0do Bill iMEHI Iep)kaBU 030pOE€HUX OaHI, TPYI Ta ipperyIapHUX
cuJ1 a00 HaliMaHIIiB, AK1 BUNHSIOTH aKTH 3aCTOCYBaHHS 30pOIHOT CHIIM MPOTH 1HILIOT IEPKABH, SIKi MAIOTh
HACTUTBKHM CEPHO3HUI XapakTep, IO 1€ PIBHOIIHHO IMEepeNliYeHnM BHIIEe akTaMm abo ii icTOTHIN y4acTi
B HuX [1]. Takox BiamoBigHo A0 pesomonii ['enepansroi Acambrei OOH 180 (II) Bix 21 muctonana
1947 p. «reHOLUA € MIXKHAPOAHUM 3JI0YMHOM, SIKUH TATHE 32 COOOI0 HALlIOHANBHY Ta MI>KHAPOAHY BifIO-
BiJTAIBHICTh OKpEMHUX 0Ci0 1 AepikaBy, 110 HaOyso 3akpiruieHHs i B KOoHBeHTIi1 mpo 3armodiraHHst 3II09uHY
TeHOLIM/TY 1 MOKapaHHs 3a Horo Bijx 9 rpymus 1948 poky [2].

CyvacHu#l Momsii Ha BiANOBINANBHICTD AEp’KaBH B MIKHAPOAHOMY IPaBi 3a MIXHapOIHO-IPOTH-
MpaBHI JiTHHA BU3HAYeHO B CTaTTIX MPO BiAMOBITATBHICTH ACpPKaB 3a MIKHAPOTHO-TIPOTHUIIPABHI Ii-
auus 2001 poky (mani takox — Crarti, CTarTi npo BiAMOBiJAIBHICTD AepsKaB). 3riIHO 3 3a3HAYCHUMHU
Crarramu, o Oynu npwitaati A OOH 1i pe3omtoriero 56/83 Bix 12 rpymast 2001 poky, TEKCT SIKUX
MICTUTBCS Y JIOATKY JI0 Li€T PE30JIFOLIiT, OIHUM 13 3arajibHUX MPUHIIKMITIB BIAMOBIJAIILHOCTI IEpP/KaBHU 3a
il MI>KHApOAHO-TIPOTUIIPABHE AISIHHS € T, 1110 KO’KHE «MIKHAPOIHO-TIPOTUIIPABHE IiSHH ACP>KaBH TATHE
3a c000r0 MIKHAPOMHY BiAMOBIMATRHICTE i€l mep:xkaBm» [3]. 3a gopydenusM [eHepanpHOi Acamobiel
npoekT Crareli Oyno migrorosineno Komiciero mixkHapoaHoro npaBa OOH, ska, 30kpema, 3 1956 poky
3aiiMaeThCs 1 MPoOIeMaTHKOr Koaudikamii HOpM MI>XKHApPOIHOTO TpaBa y cdepi BiAMOBITaNBHOCTI Aep-
xaB. OCKUTBKH TPUAHATTS TekcTy CraTeil mpo BIANOBITANBHICT AEpKaB 3a MIKHAPOAHO-TIPOTUIIPABHI
JUSTHHS, 110 HOCSATh Ha3By «BiamoBiaibHICT JiepikaB 32 MIXKHAPOIHO-TIPOTUIIPABHI JIISTHHS», Bi0yI0-
csy dopmi pesomorii ['eHepanpHOi AcamOmel, B TOKTPHUHI BUHUKAE MUTAHHS 100 X 00O0B’SI3KOBOCTI.
V 3B’s3Ky 3 MM CIIiJl 3BEPHYTH yBary Ha Te, 1110 3a3HadeHi CtarTi Oyiu copMoBaHi HA OCHOBI HOPM
MIXXHApPOTHOTO 3BUYAEBOTO MpaBa Ta CTaH iX MEBHOK KoAu]ikallierw y it cdepi mpaBoOBiTHOCHH, IO
BH3HAUA€ iX OPUINIHO 000B’I3KOBUMH K KOAM(IKOBAHIX MIKHAPOIHO-3BUYAEBUX HOpM. CrieriaapHa
kamepa MixkHapoJHOTO TPUOYHATY 3 MOPCHKOTO MpaBa B cBoeMY KOHCYIIBTaTHBHOMY BUCHOBKY Y CIIpaBi
I'ana nmporu Kot-1’IBYyap (2017) momo 3000B’43aHb JepKaB CTOCOBHO JIENiMiTallii MOPCHKOTO KOPZOHY B
AtnantuaHomy okeaHi («Delimitation of the maritime boundary in the Atlantic Oceany) 3BepHya yBary
Ha HasBHICTb HU3KH MoJiokeHb CTarei mpo BiANOBiJAIBHICTD AEPKaB, IO BiJOOPaKaIOTh «HOPMH MiXk-
HapOJHOTO 3BHUYA€BOTO TpaBay [4, m. 558]. CBo€r0 4eproro 3a MpaBOBUMH IMO3UITISIMH €BPOIEHCHEKOTO
Cyay 3 mpaB JitoauHu 3a3HaueHi CTarTi € BioOpaKeHHSIM MPHUHIIMIIB MIXHAPOJHOTO MpaBa 00 Bij-
NOBiJaIbHOCTI AepkaB. 30kpema, y pitenni €CIUI y cipasi Samsonov v. Russia (2014) 3a3HadeHo, 1110
CrarTi TIpo BiAMOBINANBHICTE JAEpXkKaB «KOMU(DIKYyBaJIM IPUHIIAITA BiITOBITATHHOCTI JEpKaB 32 MiXKHA-
POAHO-NIPOTUTIPABHI JTisSTHHSA, SIKi CPOPMYBAJIHCS B paMKax Cy4aCHOTO MIKHAPOJHOTO mpasay [5, m. 45].

Ha o0oB’s3koBuii xapaktep Craredl mpo BiANOBiNANBHICTH JiepKaB 32 MiKHAPOIHO-TIPOTHIIPABHI
JUSTHHS BKa3yIOTh 1 pillIeHHS] MIXKHApOJHHX CYIIB, T0OIpKa SKHUX, 30KpeMa, 3a 3amuTaMu [ eHepaibHOI
Acam6niei, o MICTATBCS B 11 PE30IIIOLINX, TOTYEThCA cucTeMarndHo [enepansHum cexkperapeM OOH
[16]. Anami3 MarepiaaiB Mi>KHapOIHOI CYIOBOT IPAKTHKH 3aCBiqUye, M0 mocuiaadds Ha CTarTi mpo Bi-
noBiganeHIcTh JepxkaB 2001 poky MicTAThCS B pilieHHAX MixkHapogHOTO cyay, MiKHaApOAHOTO TPHUOY-
HaJTy 3 MOPCBKOTO TTpaBa, €BpoIieichKoro cyay 3 npas jroauan, CrienianpHoro TpulyHany o JliBany Ta
IHIIIIX OpTraHiB MIXXHAPOIHOTO TpaBocyaas [6]. 30kpema, y pimnenHi y cupasi The Rompetrol Group N.V.
v. Romania (2013) apbiTpaykauii TpuOyHaI BiJ3HAYMB, IO CTYIIHb CXBaJICHHS CTAaTel PO BiANOBIAaIb-
HicTh Aepxas [ enepanbHor0 Acambiieero OOH i cTymiHb iX BU3HAHHS B paMKaXx MOAAJIBIIO] MiXKHAPOHOT
MPaKTUKH Ja€ IEPEKOHINBI MiJICTaBU JUIS TOTO, 00 BUKOPUCTOBYBATH 1ieH [IpoeKT cTareil sik TUPEeKTUB-
HUH JOKyMEHT /ISl LIiJIel BUHECEeHHs pillleHHs y cipasi [7, m. 189].

V ct. 2 Crareit mpo BiMOBITAIBHICTE JepKaB 3a MiKHapoaHO-TipoTunpaBHi aissHHs 2001 poky Bu3Ha-
YEHO eNIEMEHTH MIKHAPOJHO-TIPOTHIIPABHOTO JiSTHHS JAEPKaBH. 3a3HAYa€ThCA, 10 MIKHAPOIHO-TIPOTH-
TIpaBHE JIISTHHS JIepKaBU Ma€ MicIle y TOMY BHITJKy, KOJTH OyIb-sKa IMOBE/IiHKa, 1[0 CTAHOBHTH JIif0 200
0e3iSUTbHICTD, a) TIPUCBOIOETHCS JIEpKaBi 3a MIKHAPOJHUM IPaBOM; Ta 0) sIBIsiE COO00 MOPYIICHHS
MDKHApOIHO-TIPaBOBOTO 30008’ s13aHHS 1i€l Aepxkau [3]. OTxe, NpoTUIpaBHA TIOBEIIHKA JIEPKaBU MOXKE
CTAHOBHUTH 5K aKTUBHY Ji10, TaK 1 OC3IIsSIBHICTD BIIMOBIHOI JEpyKaBH.
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[TuTanHs TPUCBOEHHS JAEpKaBi MOPYIIEHHS MIKHAPOAHOTO 3000B’si3aHHS HAOYNMH BiTOOpaKEeHH:I
B miaBi Il «I[IpucBoenns moBeninku Aepxapi» Crarteil Mpo BiANOBINANTBHICTE AepiKaB. 30KpeMa, sK [i-
STHHSI B1JIITOBITHOT IEP>KaBH PO3TIIAIAETHCS MOBEIIHKA OyIb-sIKOTO OPTaHy JIep KaBH, HE3JICKHO BiJl TOTO,
3I1MCHIOE TaKMi OpraH 3aKOHO/ABYi, BUKOHABYI, CYJOBI 4 Oyab-siKi iHII (DYHKLIi, Ta HE3aJIEXKHO Bij
TOT'0, Y € BiH OPraHOM LICHTPAJIbHOI BJIaJ1 Y OPraHOM MicLieBOi Biaau. JlepskaBa Mae HECTH TAKOX BiJl-
MOBIAAJILHICTH 32 JisIHHS 0CI0 YM YTBOPEHb, IO 3/IIHCHIOIOTH CJIEMEHTH JICP>KaBHOT BJIaju, a00 JisTHHSI
0cCi0 uu Tpy 0ci0, SKi MPU BYNHEHHI MIXKHAPOIHO-TIPOTUIIPABHOTO JiSTHHS JiSUTH ITiJ] KEPIBHUIITBOM YU
KOHTPOJIEM JIep>KaBH, a0 TiSHHS 0ci0 4 Tpym oci0, siKi (pakTUIHO 3MIHCHIOBAIN €IEMEHTH JIePKaBHOL
BJIaJI¥ 32 YMOBH Bi/ICyTHOCTI OpraHiB oQiuiiiHoi Blaau Jep>KaBu Y¥ B yMOBaxX HE3/1aTHOCTI TAKUX OpraHiB
3nificHioBaty BraaHi ¢yHKmii. Takoxk mepikaBa Mae HECTH BiJIMOBIMAIBHICTD 32 OyIb-sIKi JiSTHHS, SKiI HE
MIPUITUCYIOTHCS IEPKaBi BIIOBITHUMH MPAaBOBUMH HOPMaMH, aJie sIKi iepkaBa BU3HAIIA SIK BJIACHI JIisTH-
Hi [3].

3rigHo 3 monoxkeHHAMHU cT. 12 Crarel mpo BiANOBIMANBHICT JIep’KaB MOPYIIEHHSIM MDKHApPOTHO-
MIPaBOBOTO 3000B’s13aHHS Jiep>KaBU BU3HAETHCS AiSTHHS, SIKE HE BIJIIOBIa€ TOMY, III0 BUMAaraeThbcs Big Hel
uM 3000B’sI3aHHSM 1 BiIOyBa€eTbCs B MOMEHT, KOJIM Jiep)KaBa OB’ s3aHa 1TUM 3000B’s3aHHsIM. Hecen-
Hsl BIATIOBIIaTBHOCTI 32 MOPYUICHHS CBOTO MI>KHAPOIHOTO 3000B’SI3aHHS HE 3BIIBHSE TAKy JICpPKaBy Bij
000B’513Ky I110JJ0 BUKOHAHHS LIbOTO 30008’ s13aHHs (cT. 29 Crareii). IIpu npoMy MiXKHapoIHE IPaBo Mepe-
Oauae M>KHAPOIHO-TIPABOBY BiATIOBIMATBHICTE AEPKABH 3a IITKIIJTUBI HACIIKH ITPABOMIpHOT MisTTEHOCTI.
Taka BiJIOBIIaJbHICTh MOXKE OYTH IMOB’s13aHA HACAMITEPE/] 3 NisUTbHICTIO 00’ €KTIB MiABUINEHOT HeOe3Ie-
KM Ta MOXKE HACTaBaTH JIMIIE y BUIAAKAX, KOJIH JIepKaBa BUCIIOBIIIOE HA L€ SIBHY, IPSIMY 1 HEIBO3HAUHY
3rofy. Y pasi BiIMOBHU JIEpXKaBU HECTH TEBHY BiIIOBIIAJbHICTh MUTAHHS BiNOBIIAIBHOCTI JCpKABU
BUPILIYIOTHCS B CYJOBOMY ITOPSIZIKY.

Y HOKTpWHI MIXHAPOITHOTO TpaBa IOPUAMYHI HACTIAKHA MIKHAPOIHOTO MPABOMOPYIICHHS IPH3BO-
JISITh JI0 MIXKHAPOJTHO-TIPABOBOI BiJIIIOBIIaJIbHOCTI JIEPKaB, 110 3/[IHCHIOETHCS y TIEBHUX BUaX 1 popmax.
VY pasi npuUTATHEHHS Jep>KaBH J0 BiAMOBITAIBHOCTI 3aCTOCOBYIOTHCA, SIK MPABUIIO, TaKi BUIU BiAIOBI-
JANIBHOCTI, SIK MarepiaibHa Ta HeMarepiaibHa, sIKi Ha MPAKTHUIll HEPIKO MOXYTh 3aCTOCOBYBATHCH pa-
3oM. Lo cTocyeTbest hopM BiamoBiAadbHOCTI AepkaB, To CTaTTi Mpo BiAMOBIJAIBHICTD ACpiKaB 32 MiX-
HapOTHO-TIPOTUIIPABHI MiSTHHS BU3HAYAIOTH JIMIIE Taki TpW (GOPMHU BiAMOBIMATLHOCTI, SK: PECTHTYIIIS,
KOMITeHcallis i carucdakuis. Pecturyis, 3rigHo 3i ct. 35 Crarell, 03Ha4yae 000B 30K BiJJHOBUTH CTaH,
110 ICHYBaB JI0 BYNHEHHS BiATIOBITHOIO IEP>KaBOO MTPOTUIIPABHOTO JTistHHS. KoMIieHcarlist 0XOTuTioe Oy/Ib-
SIKMI 30MTOK, SIKHH MOKe OyTH BUpaKeHH# y (DiIHAHCOBOMY €KBIBAJICHTI, BKJIIOUYAIOYH YIIYIIEHY BUIOJY,
Ta BU3HAUa€ 000B’ 130K KOMIICHCYBATH 30UTKH, 110 HEe OyJIM KOMIIEHCOBaHI pecTutyiieto (ct. 36 Crareit).
Carucdaxiisi monsrae y BU3HAHHI BYMHEHOTO TOPYIICHHS, BUPAKEHHI JKajro, odimiiHoOMy BHOAYeHHI
a0o 1HIIi# aHanoriynii Gopmi, sKa Mae Ha METi BiIIKOAYBAaTH Ti 30UTKH, SIKI HE MOXYTh OYTH BiJILIKO-
JIOBaHI PECTUTYIIEI 1 KOMIIEHCAIIi€10; BOHA TTOBHHHA OyTH MPOTOPIIIHOK HAHECEHIH IIKOi 1 HEe MOXe
HaOyBatu hopMH, TPUHUBIUBOI T AepxkaBu-nopymHuti (ctT. 37 Crareii) [3].

Po3ymiHHSl mpupoarM MiKHAPOAHOI BiAMOBINATBHOCTI JAEpKaB SK COLIaJbHOrO (heHOMEHA HEepo3-
PUBHO TIOB’Si3aHa 3 iCTOpi€l0 MiKHApOIHOTO TpaBa B mijomy. llle B kimacuuHiil Teopii Mi>KHapOIHOTO
mpaBa JOMiHYBaJO PO3YMiHHS BiJIOBIAaIbHOCTI, OOrpyHTOBane [yro I'pouiem, sikuii crnpaBemiu-
BO CTBEPIUKYBaB, IO i3 3aBIAHHS IUKOAW BHIUIMBAE «OOOB’S30K, SKUH I'PYHTYETHCS Ha HPUPOTHO-
My TIpaBi BIAIIKOTYBAaTH 3aBIaHy IIKOTy» [8]. MIKHApOIHOIO MPAKTHKOIO TOTO Yacy, 30Kpema, KOJIH
y 1662 pori Hinepnanau BigMoBmIn AHIIIT y 3370BOJICHHI BUMOTH TIPO BiINIKOYBaHHS IIIKOJIH, 3aBJIa-
Hoi ManbTilficbkoMy opieHy (ITiICTaBOIO BiIMOBH, 3 SIKOIO AHIUIS IOTOAUIIACh, CIYTyBajlo IOCHIAHHS Ha
BIZICYTHICTh IIpaBa y JAEpKaBU 3BEPTATHCS 32 BiJIIIKOAYBAHHSIM HIKOJH, SIKIIO TaKa 3aBjaHa TpeTii 0cooi,
a He 1 uu 11 nignanum), Oyio copMoBaHO MI>KHAPOAHUI MPUHLUIL, BiAMOBIIHO A0 SKOTO 3BEpTAaTUCS 32
BIIITIKOYBaHHAM (pempecarisiMi) Majia IpaBo JIUIIE IepskaBa, sSKii 3aBmaHo mkoau [9]. IIpore B mok-
TPHHI BXE B TOW Yac iCHyBaJu MOIVISIIU LION0 MOXKJIMBOCTI MOPYIINTH MUTAHHS TPO BiAMOBIIATBHICTD
Jep KaBU-TIOPYLIHULI TPETIM Jep:KaBaM, HDK TUMH, SIKMM 3aBIaHO ILIKOAY Ta JOBOAWJIN 1CHYBaHHS
B MDKHapogHOMY TpaBi HOpM erga omnes [10]. 3okpema, Xomn JOMycKaB MOMKIJIMBICTH ICHYBaHHS
BiJHOCHH BiJMOBIJAJILHOCTI MK JIep>KaBOIO-MIOPYLIHHUIICIO 1 TPETIMU JIepKaBaMH Ta 3a3Ha4aB, 110 KOJIH
«epxkaBa Tpy00, BUHYBATO Ta CEpHO3HO MOPYITyE Mi>KHAPOIHE TTPaBo, TO TICBHA JAcprKaBa UM 11 OpraHw,
3 METOIO 3al00IraHHs TaKUM JIisM, MOJKYTh BXKUTH mokapanHs» [11]. Oxpemi HOCIITHUKN CHIPaBEIIHBO
JIOBOJIMJIM, IIIO BiJIOBIIATBHICTD Y MI>KHAPOIHOMY IPaBi — 1€ «BIAMOBINAIBHICTh JEpXKaBU 4 ii opra-
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HY 3a IIKOAY, 3aBJIaHy iHO3EMISIM, IO CKJIAZAa€ OKPEMY rairy3b MO3MTHBHOTO MIKHAPOIHOTO INpaBay,
0 BiATIOBIJAIEHICTH MOXKE PEATi30BYBATUCS Y CIIOCIO AMIIIOMATUYHOTO 3aXUCTY (ITONITHYHUN METO.)
Ta/ab0 croci0 Cy10BOro uu apOiTpa)kHOro 3axXucTy (mpaBoBuit Mmetox) [12].

ToBopsium ipo (hopMyBaHHS MOTJISAIB MO0 MOHATTS MIXKHAPOTHO-IIPOTUIIPABHOTO JisSTHHS JIepKa-
BH SIK ITiICTAaBU MIDKHAPOTHOI BiMTOBIMAIEHOCTI IeP>KaBH, CJIEMEHTH MIXKHAPOTHO-TIPOTHIIPABHOTO Mi-
SIHHsI, HEOOX1JIHO OCOOJIMBO 3a3HAYUTH BaroMUi BHECOK Y JIOKTPUHY MIXHApPOJIHOTO IpaBa 3 I[bOTO
MUTaHHsA, Mo 3poomin gonosigadi Komicii OOH 3 mixkHapomHOTO TIpaBa y mportieci po3pooku Crareit
PO BiMTOBIMAIBHICTE IepkKaB. 30KpeMa, TOMOBiIad — KOMUITHIN cyaas Mikaaponaoro cyny OOH Ta
npodecop Pumcrkoro yHiBepcuteTy PoOepTo Aro Bka3yBas, 110 B MIXKHAPOTHOMY TIPaBi iICHY€ 3araib-
HOBU3HAHWI MMPUHITUI, 32 SKUM JIepKaBU HECYTh BiIOBITalbHICTH 3a HENpaBoMipHi AissHHA. Ha fioro
JIYMKY, MIXHapOJHO-IIPaBOBa BIJIOBIJAIbHICT, — I MPABOBIJHOCUHU, SIKIi BUHHUKIW BHACIIJIOK
BYMHEHHS MDKHApPOJHOTO HENPAaBOMIPHOTO MiSHHS, IIO MOJATAIOTH Y 3000B’A3YIOYMX BiTHOCHHAX
IIO/I0 BiJTHOBJIICHHSI TIOTIEPEHHOIO CTAHY YW KOMIICHCAIII], SIka MOXE CYIPOBOJKYBATHCS IPUMYCO-
BUMH JisIMU. 3aJIeKHO BiJi CEPHO3HOCTI HEMPAaBOMIPHOTO aKTy, Ha AYMKY IOIOBijava, BUPI3HIIOTH
HOTO HACHIAKW, HANPUKIIAA, 32 BYMHEHHS aKTiB arpecii, reHOIHIy MOPYIIeHHS HOpM (erga omnes)
— JiepkaBa BIIOBIZA€ Mepesl yCiM CBITOBUM CITIBTOBAPUCTBOM. AT0 BKa3yBaB, IO BiJIIIOBIJAIbHICTh
y MDKHapOAHOMY IpaBi HE0OXiTHO PO3YMITH SK NPABOBIAHOCHHM, SIKi BUHHUKAIOTh BHACIIOK BYMHCH-
HS MDKHApOJTHOTO HETPAaBOMIPHOTO JiSHHSI, 3MICT SKHX TOJISITAB Y BiTHOBJIICHI CTaHYy, IO iCHYBaB 110
nopyuieHHs. Takox BiH 3alpoNOHYBaB PO3MOAIIUTH MPABOBIIHOCHHHM BiAMOBIAaILHOCTI HA IEPBUHHI
Ta BTOPWHHI, Ji¢ TIEPBUHHI — 1€ Bi[IHOCHHU, TIOB’s3aHi 3 BUKOHAHHSM HOPM MDKHApOIHOTO IpaBa, a
BTOPHHHI — II¢ BITHOCHHH, SIKI BUHMKAIOTH IICJIsl BYMHEHHS HEMPABOMIPHOTO aKTy Ta OXOIUIIOIOThH
MPaBOBIAHOCHHHM BiAMOBimanbHOCTI [13].

Komummailt cynas Miskaapomaaoro cyny OOH npodecop KemOpimxka Jxetime Kpoydopn 3Beprae yBa-
Ty Ha Te, 1[0 BIAMOBIIANBHICTh JIepXKaB — 1€ TaK 3BaHI BTOPUHHI 3000B’s13aHHS, SIKI BUHHKAIOTbH MICIIS
MOPYIIEHHS IEPBUHHUX, TIEpeI0ad4eHIX HOpMaMHi MIXKHAPOTHOTO 1paBa, 30008’ s13aHb. BiH 00TpyHTYBaB,
110 aHI [IIKO/I1a, aH1 BUHA HE € YMOBaMH HACTAHHS MI>KHAPO/IHO-IIPABOBOI BIAMOBIIAILHOCTI, a HACIIAKaAMH
BiINIOBIAaJIbHOCTI € 000B’SI30K Y BU3HAYEHUX (DOpMax BiJHOBUTH MpaBa JIepKaBH, 110 ICHYBaJIH JI0 iX 1O-
pymenns. [Topsna 3 Tam 1. Kpoydopa BBaxae, o peasizalist BiIOBIJATBHOCTI € CITPABOIO CYTO CYTOBHX
OprasiB, HacamImepea MikHapogHuX [ 14].

Crin 3a3Ha4uUTH, 10 y T1aBi V Crareil po BiANOBIAAIBHICTH JepKaB 3a Mi>XKHAPOIHO-TIPOTUITPABHI
JISTHHST BU3HAYEHO OOCTAaBHWHM, IO BUKIIIOUAIOTH MPOTUIIPABHICTD JiSTHHS IEPKaB. Nnerbest po TaKi
00cTaBUHM, SIK 3roj1a, CAaMOOOOPOHA, KOHTP3aXO/AH Y 3B’ SI3KY 13 MIXKHAPOTHO-TIPOTUIIPABHUM JIiSTHHSIM,
¢dopc-Maxop, muxo, crad HeoOXinHOoCTi (cT. 2025 Crarteit). Y AOKTpHHI MIXKHAPOIHOTO MTpaBa iCHYIOTh
MOTJISLJIN 1II0/I0 PO3MEXKYBaHHS 00CTaBHH, 110 BUKJIIOYAIOTh MPOTUIIPABHICTG JISTHHS JIepKaBU HA MIEBHI
rpymu, 30KpemMa, Ha 00CTaBHHH, IO € PE3yJIbTaTOM BOJIBOBUX Miil Cy0’€KTa, 10 SKUX BiJHOCSATH 3TOY,
€caM0000pOHY 1 KOHTP3aX0aH, Ta 00CTAaBUHM, IO CKJIATHCS HE3aICKHO BiJI BOJII Cy0’€KTa, 10 IKUX Bif-
HOCSATH (hOpC-Maxop, JINX0, cTaH HeoOxigHocTi [15]. [Tpu nboMy ciijf 3BepHYTH yBary Ha Te, [0 HIIl[O
y Wi TJIaBi HE BUKIIIOYAE MTPOTUIIPABHOCTI OYyIb-SIKOTO HisSHHS Iep)KaBH, SKIIO TaKe [isTHHS HE BiaAIoO-
Bijiae 3000B’s13aHHIO, 1[0 BUILIMBAE 3 IMIIEPATUBHOI HOPMH 3arajbHOI0 MIXKHApPOJHOIO mpasa (CT. 26
Crareit). Baxxaemo, 110 #eTbcst HacaMIiepesa mpo 3000B’ I3aHHS JEpiKaB MO0 OOPOTHOU 3 TAaKHMH
MDKHApPOAHUMH 3TI0YMHAMH, K 3JI0YHH arpecii, 3I04MH TeHOINY, BOEHHI 3I0YMHU Ta 3JI0YMHU MPOTH
JIFOASTHOCTI.

3 ypaxyBaHHAM HaBeJIEHOTO MOHATTS MiXKHAPOIHO-TIPOTUIIPABHOTO JiSTHHS JIEpyKaBH Ta OTO eJIeMeH-
TiB MoTpeOye MoAaIbIIOro PO3BUTKY Ta BIIOCKOHAICHHS, 30KpeMa, 1 B yMoBax pobotu Komicii Mixkaapo-
Horo npaBa OOH Hajx mpoekToM yHiBepcallbHOI MIXKHApOJHOT KOHBEHLI 3 MIXKHAPOAHOI BiANOBiAaIb-
HOCTI JIepIKaB.

BucnoBku. [IporpecuBHMI pO3BUTOK CYy4aCHOTO MI>KHAPOIHOTO MPaBa 3arajioM i mpaBa Mi>KHApOJAHOT
BiJIIIOB11aJIbHOCTI 30KpEMa MarOTh BJKJIMBE 3HAUYEHHS JJIs IEPETBOPEHHS MIXKHAPOJTHOTO IpaBa Ha OUThII
edexTHBHUH 3aci0 3MiHCHEHHS Liel 1 mpuHIMIB, BUKIaaeHuX y craryti OOH, nacammepen y cdepi
3a0e3nedeHHs] MUpY 1 MixkHapoaHoi Oesnexu. [Ipuiinsatra y 2001 poui Crarell mpo BiANOBiIaNbHICTH
JepkaB 3a MIKHAPOIHO-TIPOTHIIPABHI TisSTHHS CTaj0 BaYKITMBOIO IOMIEI0 B PO3BUTKY CYyJacHOTO MiKHA-
POJHOTO MpaBa, 30KpeMa 010 BU3HAUCHHS MOHATTS Ta SJIEMEHTIB MIXKHAPOIHO-ITPOTUIIPABHOTO JISIHHS
JIEpKaBH.
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[TpuiinaTTs Ha MiXKHapOIHOMY PiBHI Ha mifgcTaBi Ctarell mpo BiAMOBIAAIBHICTE IEPKaB yHiBepCallb-
HOT KOHBEHIIIT [P0 Bi/IMOBIAAJIBHICTh JACPKAB 32 MIXKHAPOIHO-IIPOTUIIPABHI JIISTHHS CIIPUATUME MTPOTpe-
CHBHOMY PO3BUTKY TpaBa MI>KHAPOAHOI BiJMOBIIaIbHOCTI Ta 320€3MeUeHHIO O1JIbII TOBHOTO IOPUANYHO-
r'0 BU3HAUEHHS MOHSATTS Ta €JIEMEHTIB MIKHAPOTHO-TIPOTHIIPABHOTO JiSIHHS JIEPKABH.
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Jloza /1. I. IloHsITTSI TA eJ1leMeHTH MiKHAPOIHO-NIPOTHUIIPABHOIO JAisIHHSA AePKABH

VY craTTi AOCHIKYIOThCS THTAHHS MOHATTS Ta €IEMEHTIB MIKHAPOIHO-TIPOTHIIPABHOTO MISHHS JEPIKABH.
[TpoanainizoBaHO JOKTPUHAIBHI MIJXOAN IIO0 BU3HAYCHHS MOHSTTS MIKHAPOIHO-IIPOTUIIPABHOIO JUSHHS Jiep-
JKaBU. Big3HaueHO Ba)IJMBICTh KogHM(DiKaIlii 1 MOAATBIIOT0 PO3BUTKY MIXKHAPOIHOTO IpaBa y cdepi BiamOBigab-
HOCTI JiepXaB 32 MKHAPOTHO-TIPOTUIIPABHI JisTHHS. 3a3HAYa€ThCs, M0 BHACIIIOK CHUCTeMaTH3allii TOKTPUHH Ta
cynooi npaktukn y 2001 pomi Bramocst oOIpyHTYBaTH HOBITHE JOKTPHHAIbHE BH3HAYECHHS BiJIIOBINAIBHOCTI
B MDKHapOIHOMY IpaBi 32 MKHAPOIHO-IIPOTHIIPABHI JisTHHS JEpKaBH, M0 HaOylo peari3allii Ta 3aKkpiluieHHs B
CraTTax mpo BiANOBIJAIBHICTH AEpXKaB 3a MIKHAPOTHO-TIPOTUIPABHI MisHHSA, 0 Oynmu mpuitHsTi [enepansHOIO
Acambneero OOH fi pesosrortiero 56/83 Bix 12 rpymust 2001 poky. B CTarTsix mpo BiNOBiTabHICTh ICPiKaB 38 MiXkK-
HAPOHO-TIPOTHUITPABHI MiSIHHSI, 1[I0 MAIOTh PEKOMEHIAIIHUI XapaKTep, 3a3HAYCHO, 110 KOXKHA JIePKaBa, sIKa BUU-
HUJIa MKHAPOTHO-TTPOTUTIPABHE JTiSTHHS, HECE 32 HHOTO BiAMOBIMaNbHICTE. ¥ CTaTTAX BU3HAYCHO €IEMEHTH MiXK-
HapOJHO-TIPOTHITPABHOTO IiSIHHS JIpKaBH. 3a3HAYAETHCS, 110 MIKHAPOIHO-TIPOTHUIIPABHE MisSIHHS JEPIKaBH Mae
MICIIC Y TOMY BUTIAJIKY, KON OyIb-s1Ka IMOBEiHKA, [0 CTAHOBUTB JIif0 200 OS3isTFHICTD, a) IPUCBOIOETHCS ACPiKaBi
32 MDKHAPOAHUM TPaBOM; Ta 0) ABJs€ COOOI0 MOPYIICHHS MIKHAPOIHO-IIPABOBOTO 3000B’I3aHHS Mi€l AepKaBH.
OTKe, NPOTHUIIPAaBHA MTOBEIHKA JIEPYKABH MOXKE CTAHOBHTH SIK aKTUBHY JIi10, TaK 1 O€3/1isUIbHICTD BiAMOBITHOT Jiep-
»kaBH. Baxxnusa porb y miarorosui Crareit Hanexuts Kowmicii MibkHapogHOTO IpaBa.

CyuacHa JOKTpPHHA BiANOBITAIBHOCTI ACP)KaBU B MDKHAPOJAHOMY TIpaBi 3a MIKHAPOIHI MPOTHUIPABHI JisTHHS
IPYHTYETbHCS Ha BU3HAHHI IPOTUIIPABHOT MTOBEIHKH JIEP)KaBH Ha IOPYILICHHS MI>KHAPOIHO-TIPABOBOT0 30008’ I3aHHS
Ii€T IepKaBy 3TiTHO 3 MUKHAPOIHUM MPaBoM. ToOMy MATaHHS MD>XHAPOIHO-IIPABOBOI BiIIOBITAIBHOCTI JIEpKaB 3a
MIKHApPOIHO-TIPOTHIIPABHI JisTHHSA MOTPEOYIOTh 3aKPIIJICHHS B YHIBEpCAIbHIM MIXXKHAPOAHINH KOHBEHIIIT ITPO BiATIO-
BiJTAJIGHICTh JICPKAB 32 MIKHAPOIHO-TIPOTUTIPABHI JIISTHHSI, 1[0 CIIPUSITAME MPOTPECHBHOMY PO3BHUTKY IpaBa Mixk-
HApPOIHOI BiAIIOBIaTBHOCTI.

Knrouogi cnosa: Mi>KHapOIHO-TIPOTHIIPABHE JIISTHHS JIEP>KaBH, BIAMOBITATBHICTD JepkaBH, Komicis Mi>kHApO-
HOTO TpaBa.

Loza D. I. Concepts and Elements of International Illegal Action of the State

The article examines the concept and elements of international illegal action of the state. Doctrinal approaches
to defining the concept of internationally illegal action of the state are analyzed. The importance of codification
and further development of international law in the field of responsibility of states for internationally wrongful
acts is noted. It is noted that due to the systematization of doctrine and judicial practice in 2001 it was possible to
substantiate the latest doctrinal definition of responsibility in international law for international illegal actions of
the state, which found its implementation and enshrined in the Articles of UN Resolution 56/83 of 12 December
2001. The Articles on the Responsibility of States for Internationally Wrongful Acts stipulate that every State that
has committed an internationally wrongful act is liable for it. The Articles define the elements of internationally
illegal actions of the state. It is noted that an internationally wrongful act of a state occurs when any conduct
constituting an act or omission is a) appropriated to a state under international law; and (b) constitutes a violation
of that State’s international legal obligation. Thus, the illegal behavior of the state can be both active and inaction
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of the state. An important role in the preparation of the Articles belongs to the Commission on International Law.
Thus, the modern doctrine of the state’s responsibility in international law for international illegal acts is based on
the recognition of the state’s illegal behavior in violation of the international legal obligations of this state under
international law. Therefore, the issues of international legal responsibility of states for internationally wrongful
acts need to be enshrined in the Universal International Convention on the Liability of States for Internationally
Wrongful Acts, which will contribute to the progressive development of the law of international responsibility.
Key words: internationally illegal act of the state, responsibility of the state, International Law Commission.
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