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IMocTranoBka npodsemu. [Ipoext KpuminansHoro kopekcy Ykpainu (naii — mpoexT) [ 1], miarorosie-
HUH pOOOYOI0 TPYIOI0 3 MUTAaHb PO3BUTKY KpHMiHAIBHOTO IpaBa Komicii 3 mutans mpaBoBoi pegopmu
npu [Ipe3unentosi Ykpainu [2], Hapasi nepeOyBae Ha cTajii ompalioBaHHS 3ayBa)KeHb, BUCIOBICHUX
BITYM3HSHUMHU Ta IHO3EMHUMH (DaXiBIISIMH.

Hoswnii komudikoBaHU aKT — I1€ 32BN HAroJa HEe TUIBKU BTUIMTH OCTaHHI TOCSTHEHHS KPUMiHATh-
HO-IIPAaBOBOT HAyKH 1 Kpalllui 3aKOpAOHHUHN TOCBiJ, a i 3a00IirTH BKIIIOYSHHIO A0 HHOTO MOJIOKEHb, 1110
abo € HeJAOCTaTHhO OOIPYHTOBAaHUMHU, a0O0 BiJBEPTO 3acTapiiM ¥ HE BiANOBIJAIOTh HASBHIN MPaKTHIII
MPaBO3acTOCYBaHHs, 800 MOXYTh TIPU3BECTH JI0 MOTIPIICHHS IPABOBOTO 3a0€3IIEUCHHS] OXOPOHU JIFO/IU-
HU 1 TpOMaJsIHMHA, BIACHOCTI, JOBKILISA, AepKaBU. 3BaXKalouu Ha 1€, a TAKOK YPaxOBYIOUH, 1[0 3MiHH
B perviaMeHTallii KpuMiHaJIbHO-TIPABOBOI 3a00POHN HE3aKOHHUX BOEHI30BaHUX 1 30pOiHUX (OpMyBaHb,
3aMpoIIOHOBAaHI y TIPOEKTI, MalOTh TIEBHOIO MIpPOIO AUCKYCIITHHIA XapaKTep, BUHUKAE MOTpeda mpoaHali-
3yBaTH iX, M0 i 3yMOBHJIO HEOOXIHICTh HAITMCAHHS LI€] CTATTi.

AHaJi3 ocTaHHIX AocHiTxKeHb i myGaikaniii. [Ipobaemu kpumiHaIBEHOT BiINOBIIATHHOCTI 32 CTBO-
PEHHS HE3aKOHHHUX BOEHI30BAHUX 1 30pOHHIX (OPMYBaHb HEOTHOPA30BO OYIIH IPEAMETOM JOCTiHKEHHS
BITYM3HSHUX HayKOBLIB-KpuMiHamicTiB: B. Bacunesuua, A. Bosnioka, A. ['aBpunimmnHa, A. Kononuyka,
1. KpuBopyuka, H. HeBinomy, B. Pob6aka, M. Cemuxkina, I. lllankina Ta in. [Ipore BiAMOBIIHI MTOT0XKESHHS
MIPOEKTY CTAHOM Ha TEMEPIIIHINi Yac Ie YeKaroTh Ha TPyHTOBHUH aHaTi3.

Merta crarTi. MeTo10 CTarTi € KpUTHYHHUIA PO3IIIs A HOPMH PO BiINOBIJaBHICTh 32 CTBOPEHHS He3a-
KOHHOTO 30pOoifHOTO (hOpMYyBaHHS, y4acTh y HhOMY a00 CHpHUSHHS HOTro MismbHOCTI (CT. 7.1.9 mpoexTy),
BUSIBJICHHSI 11 HEJTOJIKIB Ta pO3pOOICHHS peKOMEHIAIIH MO0 1X yCYHEHHSI.

Metonu mociimkenHs. [1ifq yac HarucaHHs CTaTTi BUKOPUCTAHI iICTOPUYHUMA, JIOTIKO-CEMaHTUYHHUIA,
CHUCTEMHO-CTPYKTYPHHUH, TEPMIHOJIOTTUHHUH Ta (popMabHO-JIOTTYHUI METOIH.

OcHOBHI pe3yJabTaT 10CaigKeHHs. [lepemycim cii KOHCTaTyBaTH CYTTEBI 3MiHU B 00Cs31 KpUMiHa-
mi3auii, mo 3anpononosani. BianmosigHo g0 1. 2 ct. 1.1.1 mpoekry neit Konekce rpynryersbest Ha Koneru-
Tymii Ykpainu. ¥ mpoMy BHUITaIKy HAEThCS MPo peanizalito npunucy 4. 6 ct. 17 Korcrutyii Ykpainuy,
3TiHO 3 KOO Ha TepUTOpil YKpaiHu 3a00pOHAETHCS CTBOPEHHS i (PYHKIIIOHYBaHHS OyIb-SIKINX 30pOHHNX
(hopMyBaHb, He Nepe0aYeHUX 3aKOHOM [3].
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Boanowac anamoriuHoi KpUMiHAJIBHO-TIPABOBOI 3a00POHHM CTOCOBHO HE3aKOHHOTO BOEHI30BAHOTO
(dbopMyBaHHS IPOEKT HE Niependavae, xoya Taka 3a00poHa Oyla 3anpoBayKeHa — IPUIOMY B OZIHIH cTaT-
Ti 13 3a00poHOI0 He3akoHHOTO 30poiHoTO opmyBaHHI — y KK Yipaiam 1960 poxy [4] 1 aHamorivHuM
yHoM copmynboBaHa y KK Vipainu 2001 poky [5]. Binbiie Toro, y mpoeKTi BXHBAETHCS MOHSATTS
«BoeHi30BaHe popmyBaHHs» (TIyHKTH | 1 2 cT. 9.1.1), X0ua ¥ Oe3 BU3Ha4YeHHS HOTO 3MicTy. OCKIIBKH
3rigHo 3 4. 2 c1. 37 KoHcruTyuii Ykpainu nmomiTHYHI napTii Ta rpoMajchbKi opraHizaiiii He MOXYTh MaTH
BO€HI30BaHUX (POPMYBaHb, CKJIATHO BU3HAUYNTH, IKUMH MipKyBaHHAMH KEPYBAJINCS PO3POOHHUKH ITPOEK-
Ty, 3BYKYIOUM MEXI1 BIITOBIIHOI KPUMIiHAIBHO-ITPABOBOT 3200pOHHU, 0COOIMBO SKIIO B3SITH JIO YBaru Bi-
TUYM3HSHUH Ta IHO3eMHUH OCBII OCTAHHIX POKiB, KOJIM HE3aKOHHI ()OPMYyBaHHS, HaBITh HE Malouu 30poi,
ase OyTydr BOEHI30BaHUMH 32 XapaKTePOM, OCHAIICHIMH CIICIIaIbHIMH 3aC00aMH UM TTPEIMETaMH, SKi
MOXYTb OyTH BHUKOPUCTaHi JUIsl 3alOAISIHHS HIKOJAM 30POB’I0, BUCTYMAJIH BHPIMIAIEHUM (aKTOpOM Y
MOJIITHYHOMY Ta €KOHOMIYHOMY IMPOTHCTOsIHHI. OTXKe, y pa3i IpUHAHATTS MPOEKTY B 3alIPOIIOHOBAHIN
penaxiii MaTuMe Miclie HelloBHa KpUMiHai3amis (K 11 Bu3Ha4uB cBOro yacy M. MenbHuk [6, c. 96]).

Jaui 3BepHEMOCH 110 3MicTy TepMmiHa «hopMyBaHH». BinmosigHo 10 ctT. 1.4.1 mpoeKTy T He3aKoH-
HUM 30pOHUM (hOpMYBaHHSIM PO3YMIETLCS MOMEPETHE 00’ €HAHHS 11'ATH a0 Oiiblle CIiBy4acHHKIB,
03HAKaMHU SIKOTO €:

a) €MMHOHAYATHHICTE,

0) CTIHKICTB,

B) HasABHICTH 3001 MOHAWMEHTIIIEC ¥ 1’ ITH YIaCHUKIB Ta

r) MeTa 00 €IHAHHSA — y4acTh Y 30poiHOMY KOH(QIIKTI a00 HACHIIBHUIBKHUX [TisiX, CIPSIMOBAHUX Ha
3MiHYy 9M HOBAJICHHS KOHCTUTYLIHHOTO Jlaly a00 Ha 3aXOIUICHHS JepKaBHOI BIaIu.

OTxe, 3a KUIBKICTIO HE3aKOHHE 30poiiHe (OpMyBaHHs BiAMOBia€ OpraHi3oBaHii 3M0YMHHIN Tpymi
(migmyskT 1 1. 3 cr. 2.7.5 npoekty). OqHaK y HayKOBiH JiTepaTypi BXKe CIIPABEAIMBO HAroJIoIIyBajJoCh
Ha HAsBHOCTI B TaKOro ()OPMYBaHHS HU3KH CIIEIU(IUHIX 03HAK, 10 IEBHUM YHHOM BHOKPEMITIOE HOTO
cepes IHIIMX yrpyNnoBaHb, NEPIIOIO 3 AKUX € 30BHILIHS CXOXICTb 3 Mepe0aueHIMHU 3aKOHaMH YKpaiHH
BilicbkoBHMHE (opMmyBaHHSIMHE [7, . 7, 17]. Ha Hamy aymky, hopMyBaHHSM MOXKEe OyTH ITiIPO3/IiJI, 3aTiH,
JpY’KUHA TOILO; OKPEMO CJIi/I 3ayBasKUTH, 1O MiJ POpMYBaHHIM PO3yMIIOTh i MPOLIEC CTBOPEHHS (371aro-
JOKEHHST) TaKOTO MiAPO3/AUTy (3aroHy, IPYKUHH). 3BiJICH BUILIMBAE, II10:

1. JlouinbpHO BBaXKaTH KUIbKICTh 0Ci0 y (hopMyBaHHI BiAMOBIIHOIO MPUHANMHI TIEPBUHHIN BIFICHKOBIN
OJMHMII (BiIUIEHHIO, PO3PaXyHKY, €Kilaxky), iHaKIIIe 11 TIOHATTS BTPATUTh BIACHI XapaKTepHi BiaMiH-
HOCTI TIOPIiBHSIHO 13 THITUMH BUIaMU CITiBYYacTi.

2. ®opmyBaHHS SIK BiiiCbKOBA OJMHUII HE iCHYe 0e3 KOMaHIupa Ta MiJUIeIHNX, a TOMY IIOBHHHO Xa-
paKTepu3yBaTUCh HE JIUIIE €IMHOHAYAIBHICTIO Ta CTIMKICTIO, @ f IHITUMU SKICHUMH O3HaKaMHU:

a) iepapXxiyHiCcTIO, TOOTO HASIBHICTIO BHYTPIIIHBOI CTPYKTYPH IIEBHOTO CTYIICHS CKIAJHOCTI (IBa 4H
OLTBIII KOMAHAHUX 1 MIUIETTHX IMA0IiB), CHCTEMHU yIPAaBIiHHA (IIAaHYBaHHS MOBCSAKICHHOI MisITEHOC-
Ti, MJIrOTOBKH O0COOOBOTO CKJIaJy, YCiX BUAIB 3a0€3MEUCHHS TOIIO), CHEUU(BIYHUX MPABUII MTOBEIIHKH
(3B’s13KM MiXK Y9aCHUKaMH Ha 3acajiaXx CyOOpAnHaIliil, pO3MOALT poJiei TOIIo);

0) npodecioHai3MOM, a caMe JIOTPUMAHHIM JTUCIUILTIHY, 31IHCHEHHSIM ITi/ITOTOBKU — 00OBO1, BOT-
HEBOI, TAKTUYHOI, MEAWYHOI Ta iH. [8, ¢. 330].

HacTynHo 03HaKOK HE3aKOHHOTO 30porHOro (hOpMYBaHHS € HassBHICTh 30poi. MU CBIZIOMO HE CITH-
HSEMOCH Ha (DOPMYJTIOBaHHI IT. «B» CT. 1.4.1 MpOeKTY («HAABHICTH 30pOi IIOHAWMEHIIIE Y I’ ATH YJacHU-
KiB»), TT03asIK BOHO € BEITbMH CYMHIBHAM Y YaCTHHI BiAIMOBITHOCTI MPUHITUITY IOPUANYHOT BU3HAYCHOC-
Ti (cT. 1.2.2 npoekty). HaBpsg uu € npuitHATHOIO KOHCTPYKIisSE HOPMH, 3a AKOI CKJIaJ KPUMiHAJIBLHOTO
MIpaBoOMOpYIIeHHS Oyzie Bi/ICYTHIHN, KO BiCIM OAMHHUIIL BOTHEMAIBHOI 30p0i 30epiraloThCsl y YOTUPHOX
y4acHUKIB (DOpMYBaHHS, a y Jijiepa — ®OJHOI, a00 SIKIIO BCsI HAsiBHA 30p0si 30€piraeThCsi y OJHOTO UM
JIBOX Y4YacHUKIB (popmyBaHHs. Buxomsun came 3i cnenudiku HE3aKOHHOTO 30pOiHOTO (pOpMYyBaHHS, y
HOro y4acHHKIB, KpiM 30p01, MOXKYTh OyTH TaKoK 1 3acO0M BeACHHS 000 — BCI BUJIU BIHCHKOBOI 30poi
1 3acobu, 1o 3a0e3neuytoTh ii 3acTocyBaHHs (030pO€HHS), BiiCbKOBa TexHiKa (SIK 1X mepepaxoBye 1. 6
ct. 10.1.1 mpoexty). OmHak 3a BiICYTHOCTI BiIITOBITHOI BKAa3iBKH IMpo 1ie y cTarTsax 1.4.1 a6o 7.1.9 mpoexk-
Ty MIPaBO3aCTOCOBHI OpraHu OyayTh M030aBJIeHI MOXIJIMBOCTI 3IMCHUTH HAJICKHY KPUMiHAJILHO-TIPaBO-
BY OINIHKY JisTHb BUHHHUX 0ci0. [lificHO, SIKIO Y TPYIH 3 MIECTH 0Ci0 OyIyTh ITICTh aBTOMATIB, TO CKJIA
KPUMIiHAIBHOTO MPABOMOPYLICHHS, 110 PO3IISAAETHCS, HASIBHUMN, a SIKIIO JIMIIE J[BA aBTOMATH, aje IIi
mecTepo ocid OyayTh eKinmakaMu ABOX TaHKIB, — TO Hi (a/pke TaHK — He 30pos, a 0oifoBa TexHika)?
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Aximoe M. O. KpuminajibHO-paBoBa 3a00poHa He3aKOHHHUX BOEHI30BaHUX i 30poiiHUX GOpMYBaHb...

Hapemri, Buepime 3a yac icCHyBaHHS y BITYN3HIHOMY 3aKOHOMABCTBI PO KPUMIHAIBHY BiAITOBiIATh-
HICTh HOPMH, 110 KPUMIHAJI3y€ AisIHHS, TIOB’s3aHi 31 CTBOPEHHSM 1 ()YHKIIOHYBaHHSIM HE3aKOHHUX BO-
€HI30BaHUX 1 30poitHNX (popMyBaHb, Y IPOEKTI TIepeadaueHO MeTy He3aKOHHOTO 30poiiHor0 (popMyBaH-
HSl — y4acTb y 30poitHoMy KOH(QUIIKTi a00 HACHIBHHUIIBKUX JIisX, CIPSIMOBAHUX Ha 3MIiHY YM TIOBAJICHHS
KOHCTHTYLIIHHOTO Jagy ab0o Ha 3aXOIUICHHA JAepKaBHOI Biagu. Ha mepiuumii nomisa BU3HAuYCHHS EBHOT
HETaTHBHOI METH BUMHEHHS LbOTO IIOCSTaHHS € BUIIPABAAHUM CaMe 3 OISy Ha MOl OCTaHHIX POKIB,
KOJIM JJIs1 3aXUCTY YKpaiHH BiJl 30BHINIHBOI arpecii HaceneHHs (41 HOro akTHBHA YacTHHA) 00’ € THYBaJIOCh
y opMyBaHHS, 10 MaJIA BCi O3HAKN HE3aKOHHHUX BOEHI30BaHUX a00 30pOMHUX.

[ikaBo 3a3Ha4YMTH, 1110 Y HAYyIll KPUMIHAJILHOTO [IPaBa HEMAE €JMHOT MO3UIIIT CTOCOBHO TOT'O, YU 3aBKIU
HE3aKOHHE BOEHI30BaHe a00 30poiiHe (hOpMyBaHHS CTBOPIOETHCS 3 HEraTHBHOIO MeTolo. B. Pobak mpomo-
HYBaB MPOBOANUTH BiAMEKYBaHHS MOCSTAaHHS, M0 PO3IIAAETHCS, Bill CYMDKHHX [iSTHb HA ITIJACTaBl METH
CTBOPEHHSI, X04a 1 3ayBa)KyBaB, IO B IIbOMY BHUIIaJKy MeTa He € 00OB’SI3KOBOIO O3HAKOIO CyO’€KTHBHOI
cTopoHu [9, c. 13]. Coeto ueproro A. Bo3HIOK 3a3Hadae, 1110 CTBOPEHHS HE Mepe0aueHnX 3aKOHOM BO€HI-
30BaHMX a00 30poitHUX (hOPMyBaHb 13 METOIO 3aXHCTY CYBEPEHITETY 1 TepUTOpialIbHOT ITUTICHOCTI YKpaiHu,
a TaKOXK Y4acTb y HHX, 32 IICBHUX YMOB MOYKHA BBayKaTH 0OCTaBMHOIO, IO BUKJIIOYAE 3JIOYMHHICTD JisTHHS
[10, c. 43]. A. KoHOHUYK CTBEpIKYE, IO METa HE Tiepea0aueHOro 3aKOHOM BOEHI30BAaHOTO a00 30pOiHOTO
(dhopMyBaHHSI MOKe OyTH SIK IO3UTHBHOIO, TaK 1 HEraTUBHOIO (200 3JI0YMHHOIO YH CYCHIJIBHO KOPHCHOIO),
BOJTHOYAC MTPHITYCKAIOYH, IO 11 CINIJ TUTyMauduTH OOMEXEHO — BUKITFOUHO sIK 31mo4nHHY [11, ¢. 290].

Mu cxuibHI BBOKATH, 110 3aKPITUICHHS Y POEKTI TIEBHOT METH SIK 000B’ I3KOBOT O3HAKH CyO €KTUBHOL
CTOPOHU CKJIaJy KpUMIHAJIBHOTO PABOMOPYLICHHS, IO PO3MISIAETHCS, OE3MMiACTABHO 3BYXKYE IO 3aKO0-
HY TIpO KPUMIHAJIbHY BiITIOBiJATBHICT Ta MOJKE ITPU3BECTH J0 3aiBOi KOHKYPEHIIi1 KpIMiHAIFHO-TTPaBO-
BUX HOPM 1 CKJIQIHOWIIB Y NpaBo3actocyBanHi. CripaBi, sik KBamiikyBaTH Jii yuacHUKIB (popMyBaHHS,
IO HE IOB’s3aHi 3 y4acTio y 30poiiHoMy KoH(QUIIKTI a00 Xoua i € HaCHJIPHULBKUMH, CIPSIMOBaHI HE Ha
3MiHY YH TIOBAJICHHSI KOHCTHTYIIHHOTO Jaay a00 Ha 3aXOIUICHHS JCPIKaBHOI BIIAJM, a HA BUTHAHHS 3a
MEKi HaCeJIEHOTO MYHKTY UM HEJIOITyCK /10 HOTO 0Ci0 MeBHOIT HAIliOHAIILHOCTI 200 Ha BCTAaHOBJICHHS (T1e-
PEXOIUICHHS) KOHTPOJIIO HaJl MalHOBUM KOMIUIEKCOM MiAnpueMcTBa? SIKy KpUMiHaJIbHO-TIPABOBY OLIHKY
CNiJ naBaTH AisiM (DOpMyBaHHS, IO IiJ] Yac ydacTi y 30poiHOMY KOH(QJIIKTI a00 HACHIIBHUIIBKUX JisIX,
CHPSIMOBAaHMX Ha 3MiHY Y IOBAJICHHS KOHCTHTYLIHHOTO Jiaxy abo Ha 3aXOIJICHHS AEP)KaBHOI BIIAJIH,
3a3iXHE Ha JKHATTS, 30POB’SI UM OCOOUCTY CBOOOMY JIIONWHMU, 3aCTOCYE 30pOT0, 3HUIIUTH X TOITKOIUTH
MaiHO 3arajJbHOHEOE3MEYHUM CIOCOOOM 3 METO0 TIEPEIIKOIUTH IisUTBHOCTI OpraHy Aep:KaBHOI BIaJu,
OpraHy MiCLIEBOTO CaMOBPsIAyBaHHA?

BucHoBku. 3a pe3ynpraTaMy POBEACHOTO JIOCIIKEHHS, YPaXxoByrodH NoTpedy yHidikaiii Kkpumi-
HAJIBHO-IIPABOBOT TEPMIHOJIOTI] Ta CIIPOIIEHHS BiAMOBITHUX HOPM, yOadaeThcs 3a JOLIJIbHE BiIMOBHU-
THCH BiJl XapaKTEPUCTHK «30poiiHe» abo «BOEHI30BaHE» CTOCOBHO TMEBHOTO (PopMyBaHHS (BIICHKOBOTO
M KBa3iBIHCHKOBOTO 00’ eaHaHHs 0ci0). HaToMicTh OUTbII NMPUUHSATHUM € BUKOPHCTAHHS TOHSTTS «I1a-
pamimitapHuiD» (Bil JIaT. «IOAIOHU 10 BIICEKOBOTOY), 110, TO-TIEpIIIe, MAKCHMaJIbHO TOYHO Bi0Opakae
CYTHICTh TepMiHa «(pOpMyBaHHS», 1, TIO-J[PyTre, OXOILIIOE SIK BOEHI30BaHI (HE030poeHi), Tak i 30poiiHi
¢dopmyBanHs. [lo MPOEKTY K y YaCTHHI BU3HAYECHHsI HE3aKOHHOTO 30poiiHOr0 (hOpMyBaHHS Ta BiAINOBI-
TATHHOCTI 3a i1, OB’ s3aHi 3 HOT0 CTBOPEHHSM 1 (PYHKIIIOHYBaHHSIM, TIPOMTOHYIOTHCS TaKi 3MiHU:

1. Crartio 7.1.9. MIpOEKTY BUKIIACTH Yy TaKii peAaKIIii:

«Crarts 7.1.9. He3akoHHa mapaminiTapHa AisIbHICTb.

Oco0a, sixa:

1) cTBOpmIIa HE3aKOHHE MapaMiTiTapHe POpMyBaHHS,

2) KepyBaja HUM,

3) Oys1a HOTo y4acHUKOM,

4) cripusiia isIbHOCTI HE3aKOHHOTO MTapaMiiTapHOro popMyBaHHS IIJISIXOM (piHAHCYBaHHS, HAJaHHS
iH(opMarii uu MarepiadbHIX 3ac00iB 200

5) 3airy4mniia HOBOTO Y4acHHKA A0 HE3aKOHHOTO MapaMiIiTapHOTO (POPMYBaHHS, —

BUYMHUJIA 3JI0YMH 5 CTYICHS.».

2. [Tynkr 33 crarti 1.4.1 NPOEKTY BUKIACTH Y TaKii peaaKiii:

«33) He3akoHHE NapamijiTapHe GOpMyBaHHs — MONEPEAHE 00 €AHAHHS 11 SITH a0 OibIle CriBydac-
HMKIB, 03HAKaMH SIKOTO €:

a) €IMHOHAYAIbHICTD,
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0) CTIHKICTB,

B) NMPOBEICHHS 3 yUaCHUKAMH BICHKOBOI 200 crieniaabHOT MiArOTOBKH

Ta sIKe MOYKe MaTh 30por0, 3ac00w, 110 3a0€3MeTyIOTh 11 3aCTOCYBaHHS (030pOEHH ), BIHCHKOBY TEXHIKY.».
3. ¥V nynkrax 1 ta 2 crarti 9.1.1 3amicTh cOBOCTIONyUYeHb «ipperyasipHe 30poifHe Yu BOEHI30BaHE

(hopMyBaHH», «30poiiHe YN BOEHI30BaHE (HOPMYBaHHD» Ta «HE3aKOHHE 30pOoiHE UM BOEHI30BaHE (Hop-
MYBaHHS» BXKUTH CJIOBOCIIONYUYCHHSI «HE3aKOHHE TapamititapHe GopMyBaHHS».

10.

I1.

10.
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AxkimoB M. O. KpuminanbHo-npaBoBa 3a00pOHAa He3aKOHHHX BO€CHi30BaHHX i 30poiinnx ¢popMyBaHb y
npoekTi KpuMinaibHOTO Koekey YKpaiHu: mpodaeMu Ta NUIAXH BUPilIeHHSA

VY crarTi 3A1MCHEHO KPUTHIHHAN OTJISIIT TTOJIOKEHD MPOEKTY KprMiHAIBHOTO KOIeKCy YKpaiHH 111010 CTBOPEHHS
HE3aKOHHOTO 30pOiHOr0 (hOPMYBaHHS, y4acTh y HbOMY a00 CIIPUSIHHS HOTO JiSUILHOCTI. 3a pe3yibTaTaMu MpoBee-
HOTO JOCIIKeHHsI Oyl BHOKPEMJICHI TIEBHI HEJIOJIIKH HOPM, IO PO3IVISIANIUCS, @ TAKOXK 3allPOIIOHOBAHO BJIACHE
OaueHHs 1X YJOCKOHAJICHHSI.

Cepen iHIIOTO BHU3HAYEHO, IO 3aMPOMOHOBAHMIT IIISIX pernaMeHTaui'l' BIIMOBIJAIBHOCTI 3a II€ JisTHHS MOXe
NPU3BECTH JI0 HENOBHOI KPHMiHAI3ALli], 03asK HE Iiepedadae KPUMiHaIbHOT IPOTHIIPABHOCTI HE3AKOHHOTO BOE-
Hi30BaHOTO (hopmyBanHs. Haromomeno Ha morpedi yTouHeHHs KUIbKICHHX 1 SKICHIX XapaKTEPHUCTHK HE3aKOHHOIO
30poiiHoro opMyBaHHS (YMCETBHOCTI, BIMOBIAHOI MEPBUHHIN BIHCHKOBIN OAMHMI, iepapXiqHOCTI, Mpodeciona-
nizmi). OkpeMo yBary MpHIIJIEHO O3HAIl 030POEHOCTI K MPOBIMHIN st (hOpMyBaHHS, IO PO3TIAIAETHCS. Bu-
CJIOBJICHO TOYKY 30pY ILOI0 HEJOIUILHOCTI BKa3iBKU y KPUMIHAJIBHO-IIPABOBiil HOPMi Ha NIEBHY METY CTBOPEHH:I
Ta (DYHKI[IOHYBaHHSI HE3aKOHHOTO 30poifHOro (hopmyBaHHS depe3 3BYXKEHHs Jii 3aKOHY PO KpUMIHAJIbHY BiAIO-
BiJTANBHICTh Ta YTBOPEHHS 3alBUX CKJIAIHOIIIB IPH KPUMIHAIBEHO-TIPABOBIH OIIHIII BUMHEHOTO. APTryMEHTOBAHO
3aCTOCYBAHHs IHIIOTO, yHI(IKOBAHOTO TEpMiHa IS MO3HAYCHHS (OPMYBAHHS, IO PO3IIIANAETHCA, — HE3AKOHHE
rapamijitapte. 3 ypaxyBaHHIM [IbOTO 3aIIPOIIOHOBAHO HOBY PEIAKILiIO BiIIOBIIHOI cTarTi npoekty KpuminaibHo-
IO KOJIEKCY YKpaiHH.

Kirouosi cnosa: 30poiiHe (hopMyBaHHS, BOEHI30BaHEe OPMYyBaHHs, 30p0osi, METa, HE3aKOHHA MapaMiTiTapHa [i-
STBHICTb.

Akimov M. O. Criminal legal prohibition of illegal militant and armed formations in the draft of Criminal
code of Ukraine: existing problems and solutions

A critical review of the provisions of the draft of Criminal code of Ukraine regarding the creation of illegal
armed formation, participation in it or facilitation of its activity has been made in this article. Based on the results of
the research conducted, certain shortcomings of the norms under consideration have been singled out; the author’s
vision of their improvement has been formulated as well.

First of all, it has been determined that the way of regulating responsibility for the abovementioned action
envisaged by the Working Group on the Development of Criminal Law of the Commission of Legal Reform Under
the President of Ukraine in the draft of Criminal code of Ukraine may lead to incomplete criminalization since
the activity related to the illegal militant formation has not been stipulated as a criminal offence. It has been also
emphasized that the illegal militant formation (as well as an armed one) is also prohibited on the constitutional level;
moreover, the Constitution of Ukraine has been defined as the basis of Criminal code of Ukraine (according to Part 2
of Art. 1.1.1. of the draft of the mentioned legal act).

Furthermore, the necessity to clarify the quantitative and qualitative characteristics of the illegal armed formation
has been stressed. As to this matter, it has been noted that the main feature of the formation in question is its external
similarity to the formations provided by the legislation of Ukraine. Consequently, it is more reasonable to consider
the number of participants of such formation corresponding to the primary military unit (squad, crew and so on).
Since no military unit exists without a commanding officer and subordinates, as well as without at least basic
training (firearms, tactic, medical etc.) it therefore should be characterized also by qualitative features, e.g. hierarchy
and professionalism.

Attention has been paid separately to such characteristics of the formation under consideration as weapon. Due
to the specifics of an illegal armed formation, its participants, in addition to weapon, may also have different types
of military technics and equipment (listed in Part 6 of Article 10.1.1. of the draft of Criminal code of Ukraine).
However, in the absence of a corresponding indication of this in articles 1.4.1. or 7.1.9 of the draft of Criminal code
of Ukraine the law enforcement agencies will be deprived of the possibility to carry out a proper criminal-legal
qualification of the analyzed actions.

An attention has been paid to the impracticality of specifying a certain purpose as a mandatory feature of the
creation and operation of an illegal armed formation in the criminal legal norm because it may narrow the scope of
the legislation on criminal responsibility and create unnecessary complications in the criminal legal assessment of
the action committed.

Taking the abovementioned into account and also striving to use simplified and unified terminology in the draft
of Criminal code of Ukraine, another term to designate the formation under consideration has been suggested —
illegal paramilitary formation. Consequently, a new version of the relevant and some other articles of the draft of
Criminal Code of Ukraine has been proposed.

Key words: armed formation, militant formation, weapon, purpose, illegal paramilitary activity.
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