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ITocranoBka npo6iemu. Y unnnomy KpuminaneHomy koxekci Yikpainu (mani — KK) Tepmin «xoHT-
pabaHa» BUKOPHCTOBYeThes y cTarTax 201, 201-1, 201-3, 201-4, 305. Moro 3MicT € 0HAKOBHM i KOHTpa-
0aH/1a BU3HAYAETHCSI SIK IEPEMIIIEHHS Yepe3 MUTHUI KOPIOH YKpaiHU 11032 MUTHUM KOHTPOJIEM a0o 3 Ipu-
XOBYBaHHSIM BiJl MUTHOTO KOHTPOJIO 3a00poHeHHX npeaMeTiB. [Ipu pomy 3rigHo 3 npumitkoro 1 ct. 201
KKy 3rajjanux BulIiie CTaTTsX Iijl IePEMIIICHHIM Yepe3 MUTHHI KOPJIOH YKpaiHU ITPeMETiB KOHTpabaH 1
11032 MUTHUM KOHTPOJIEM CITiJ] PO3YMITH YMHCHE TIEPEMIIIICHHS IPEMETIB KOHTpaOaH ! 11032 MiCIIeM pO3-
TallyBaHHS MUTHOTO OpraHy a0o 1mo3a poOOYrM 4acoM, YCTAHOBJICHUM JUISl HBOTO, 1 03 BUKOHAHHS MHT-
HUX (hOpMaATBHOCTEH a00 TIepeMIIIeHHs IIPEIMETIB KOHTPaOaHIN 3 HE3aKOHHUM 3BUIEHEHHSIM BiJl MUTHOTO
KoHTpoutO. Sk mepenbadeno y mpumitui 2 ctr. 201 KK, mix nepemimeHHsIM yepe3 MUTHHUI KOPIOH YKpaiHH
npenMeTiB KOHTPaOaHAX 3 MPUXOBYBAHHSM BiJl MUTHOTO KOHTPOJIIO CIIiJT PO3YMITH YMHCHE MepeMillleHHsT
TIpeAMETIB KOHTpaOaH/IM 3 BUKOPUCTAHHSM CIIEiaIbHO BUTOTOBJICHUX CXOBAaHOK (TaifHWKIB) Ta iHIIHX 3a-
c001B UM cOCO0iB, IO YTPYAHIOIOTH 1X BUSIBJICHHS, a00 HIISIXOM HAJIaHHS OJJHUM TOBapaM BUIIISLY 1HILHX,
a00 3 TMOTaHHAM JI0 MUTHOTO OpTaHy fK IMiACTaBH JUIA TIEpEMIIIeHHS TOBapiB MiAPOOICHUX JOKYMEHTIB UM
JIOKYMEHTIB, OICp’)KaHUX HE3aKOHHHM IIUIIXOM, a00 TaKWX, IO MICTSATh 3aBIJIOMO HEMPaBIUBI BiIOMOCTI,
IO MiJIAraloTh 000B’I3KOBOMY JICKJIAPYBAHHIO BIJIIMOBIIHO JI0 3aKOHOJABCTBA 3 MHUTAaHh MUTHOI CIIPaBH,
Ta SKIIO 3a3Ha4eHi JOKYMEHTH Ta BiJIOMOCTI HEOOXIi/HI /JIsi BU3HAUEHHS PO3MIpy HAJEKHHX JIO0 CIUIATH
MHUTHHX IJIaTeXiB Ta/a0o I MiATBEPKEHHs TOTPUMAaHHS BCTAHOBJICHHX 3aKOHOAABCTBOM 3a00pOH Ta
00MEeKeHb 010 IEPEMIIIICHHS TOBAPIB Yepe3 MUTHUM KOPJIOH YKpaiHH.

BoaHouac y cynoBiii MpakTUIl BUHUKAE MMTaHHS PO BU3HAYEHHS MOMEHTY 3aKiHUEHHS! KOHTpaOaH-
. Hanpukian, BupokoM SIBopiBckkoro paiioHHoro cynmy JIbBiBchkoi obOmacti Bix 16.12.2024 (cnpasa
No 944/6615/21), sxmii 3anumieHuit 6e3 3MiH JIBBIBCEKUM amemsAIiiHIM CyIoM, OOBHHYBAauYE€HOTO 3aCy-
okeHo 3a 4. 3 cT. 305 KK, a came 3a nepemillieHHs] IPEeKypcopy Yepe3 MUTHUI KOpAOH YKpaiHH 3 Mpu-
XOBYBaHHSIM BiJI MUTHOTO KOHTpOIIO [1; 2]. OOBHHYBa4e€HUI OCKAPIKUB IIi CYJOBI PIllICHHS B Kacarliii-
HOMY HOPSIIIKY, BKa3aBIlH, 110, HA HOT0 AyMKY, HOro aii He Oy 3aKiHYEHUMH, OCKUIBKU IPeKypcop OyB
BUSIBIICHUH Y HBOTO IIPH B 13711 HA TEPUTOPit0 YKpaiHu, Ha 11 MUTHIN TepUTOPii MiJl Yac MUTHOTO OIVISIILY
aBTOMOOLISI, 10 TIEPETHHAHHSI OOBUHYBAaY€HUM MHUTHOTO KOPIOHY YKpaiHH, a TOMY HOTO Jii CTaHOBIISTH
HE 3aKiHYeHE TOCATaHH, a 3aMax Ha BYMHEHHs KOHTpabanu [3].

BinmnoBijiHO Ha CHOTOMIHI B CY/IOBIH MPaKTHUIll BOAYaeThCs MOTPeOa BCTAHOBUTH MOMEHT 3aKIHUCHHS
KOHTpaOaHIH, Bi/I OTO 3aJIeKUTH K KBami(ikaiis Aiif OOBUHYBaYe€HUX, TaK 1 MPU3HAYCHHS 1M TIOKapaHHS
3a BUMHCHE.

AHaJi3 ocTaHHIX AocaixxkeHb i myOaikaniii. Y Teopii KpuMiHAIBHOTO MpaBa MpodiieMaTnka Kpumi-
HAJIBHOI BiITIOBIIAIBHOCTI 32 KOHTpa0aH /1y 3arajioM Ta BU3HAYEHH S MOMEHTY 3aKiHUEHHS BIATIOBI THIX KPH-
MiHaJIBHHX MPABONOPYILIEHb OyJa MPEeMETOM JIOCIiIKeHHS TAKKX HAyKOBIIiB, sik J]. babikos, O. [lynopos,
O. Kpasuenko, P. Mosuan, B. Hersira, 1. Cenb, C. Copoka Ta iH. BomHouac HocCiimKeHHs TUTaHb MO-
MEHTY 3aKiHYeHHS! KOHTpaOaHIu He BTPATHUIIO CBOET aKTyaIbHOCTI 3 ypaxyBaHHSIM 3allUTy Ha Le CyI0BOi
MPaKTHKH.

MeTta cTarTi 1oJsrae B ToMy, 100 3 BUKOPUCTaHHSAM Pi3HUX MPUHOMIB TIIyMaueHHS BCTAHOBUTH
MOMEHT 3aKiHYCHHS KOHTpaOaHIH.
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OcHoBHi pe3yJabTaTu aociaixkeHHs. [IoHATTS «koHTpabaHma» € 30ipHIM, MIKIUCIMILTIHAPHUM Ta
HACKPI3HUM, OCKIIbKH BUKOPUCTOBYETHCS Y pizHUX cTarTsix OcobmuBoi yactuau KK (crarri 201, 201-1,
201-3, 201-4, 305), a BCTAaHOBJICHHS HOTO 3MiCTy 3aJIS)KUTH IEPETyCiM BiJl BU3SHAYCHHS MUTHOT ITPOIIETY-
PHY B MUTHOMY IIPaBi.

3akoHOZaBYa KOHCTPYKIis MOHATTS KoHTpabanan y KK moB’s3yeThcs 3akOHOIABIEM IepenyciM 3
TAaKUMH O3HAKaMH, SIK HasBHICTh MEpeMilIeHHs 3a00pOHEHHUX MPEIMETIiB; TIePEMILlICHHS 3/1iHCHIOEThCS
Yyepe3 MUTHHUH KOPAOH YKpaiHu; TIepeMillleHHs TIOB’ 13aHe 3 BU3HAUEHUMH 3aKOHOAABIIEM MOPYIIEHHSIMH
MHUTHOTO KOHTPOJTIO (3IHCHIOETHCSI 1032 MUTHUM KOHTpPOJIEM a00 3 MPUXOBYBAHHSM BiJl MUTHOTO KOHT-
poITIo).

[lepmioro 03HaKOIO KOHTpabaHAU € epeMilleHHs ([1is1) 3a00pOHEHUX MPpeAMETiB. B ykpaiHChKiil MOBI
CJIOBO «TIEPEMIIICHHsD» — IMEHHHK BiIJIIECIIBHOTO MTOXOKEHHS BiJl TI€CIIB «IEPEMIIIATH, «IIePEMIIILy-
BaTW», MEPEMICTUTH» — 03HAYAE «3MIHIOBATH MIiCIIE3HAXOKEHHSI YOT0-HEeOyAb; IEPEHOCUTH 3 OJHOTO
MicIlsl B iHIIE // 3MiHIOBaTH Miclle TiepeOyBaHHs Koro-HeOyab [4]. ToOTo mepemimeHHs sK BigmieciiB-
HUH IMEHHUK, 1110 [T03HAYA€E CYCIIBHO HEOE3IECUHY JIF0 B FOPUAUYHUX KOHCTPYKIIISIX Oy/Ib-SKOTO CKJIAJTy
KOHTpaOaHIH, MOKE O3HAYATH SK 3aBEpIICHE, TaK i He3aBepIICHEe MisSHHS, TOOTO, KOJTU MPEeaIMeT KOHT-
pabanau Oyno epeMilleHo Yepe3 MUTHHUI KOPJOH, TakK 1 TOAl, KOJIM BiH (hi3UYHO NepeMilly€eThcs Ta 3Ha-
XOIIUTHCS Y MEKax MUTHOI TepuTopii YKpaiHu.

[TpaBoBOIO OCHOBOIO MIEPEMIIIICHHS TOBAPIB Yepe3 MUTHUH KOPJIOH € 3aKOHOAABCTBO YKpaiHU 3 TUTaHb
MHTHOI CIIpaBH, 30KpemMa MutHumit komeke Ykpainn (gam — MK) [5]. Came 3 BUKOPHCTaHHSM HOPMAaTHB-
HUX MiIXOIB Y 1IboMy KoJieKci ¢itiji BUXOAUTH IMiJ1 4ac TIyMauyeHHs O3HAK KOHTpaOaH 1, BIJl Pe3yJIbTary
SIKOTO 3aJIe’KaTHMe i YCTaHOBJICHHS MOMEHTY 3aKiHU€HHS I[bOTO CKIIy KPUMIHAIBHOTO IPABOTIOPYIIIECH-
Hs1. [Ipy ibOMy B FOPUMYHINA KOHCTPYKIIiT KOHTpaOaHIX OCHOBOIO, [ICHTPAIILHUM TIOHSATTSIM, (QOpMYJItO-
BaHHSM € «TIepeMiIeHHs [3a00pOHEHNX TOBAPiB|», B OCHOBI SIKOTO JISKUTH TIOHATTS «88€3€HHS MOBAPIS,
MPAHCNOPMHUX 3AC00I68 HA MUMHY Mepumopito Ykpainu, aueezenus moeapis, mpancnopmuux 3acoois 3a
medrci mummnoi mepumopii Ykpainuy, sixe 3rigHo 3 1. 4 cT. 4 MK o3Hauae CyKymHICTh Aiif, OB’ I3aHUX i3
NepeMillleHHSIM TOBapiB, TPAHCIIOPTHUX 3acO0IB Yepe3 MUTHUN KOPIOH YKpaiHu B Oyab-siKuil croci0 y
BiJIMOBITHOMY HaIpsMKY [5].

AHaJ1i3 HayKOBOI JIiTepaTypy 3 MUTHOTO TIpaBa BKa3y€e Ha Te, 110 HAYKOBIIi, 3/1IHCHIOKOYH TIIYMaYCHHS
TTOHATTS «IIEPEMIIIICHHS Yepe3 MUTHUH KOPIOH», 3AcOUThIIOro He AUQEpeHIIifoI0Th TOTO, M0 BKIIOYAE
cebe Take TepeMIllleHHs, IPOIIOHYIOUY 3arajibHe BU3HAUYCHHS [bOTO MOHATTH [6, ¢. 4; 7, ¢. 5; 8, c. 78],
TOMI SIK 1HII JOCIITHUKH BHOKPEMIIIOIOTH TakKi (hOpPMH TIEPEMIIIeHHs TOBapiB Yepe3 MUTHHUU KOPIOH
VYkpainwu, siK iX BBE3€HHs, BUBE3EHHsI Ta TPAH3UT, HABOASYH MPH LBOMY Ti 000B’SI3KOBI [ii, sIKi TOBUHHI
OyTH BHKOHaHI 0CO0OI0 B Tpolieci 37iiicHeHHs Tiel un iHmoi GopMu nepemimieHHs ToBapiB abo TpaH-
CHopTHUX 3aco0iB [9, c. 69; 10, ¢. 161]. BueHi-kpuMiHaIICTH 31€01IBIIOTO, PO3IVISIAK0YH TOHITTS «IIe-
peMilIeHHs Yepe3 MUTHUHN KOPIOH» SIK CKIIAZOBY IOPHINYHOT KOHCTPYKIIii KOHTpaOaH/1, HE aKI[eHTYIOTh
CBOIO yBary Ha TOMY, 1[0 CJIi/I pO3YMITH came il mepeMillieHHIM, 30CePeKYIOUHCh IIEPEBAKHO HA TOMY,
3 IKOTO MOMEHTY KOHTpabaH/1a BBAYKAETHCS 3aKIHUCHUM CKJIaIOM KPUMIHAJILHOTO TTpaBomopyIreHHs [11,
c. 116-118; 12, c. 232-237; 13, c. 109-114].

3BepTaeMo yBary Ime Ha OJUH ITiJXiJl, BIMTOBIHO /IO KOTO Ae(IHIIIS TOHATTS «88€3€HHS ... HA MUNI-
HYy mepumopito Yxpaiuu, susesenns ... 3a Mexci Mumuoi mepumopii’ Yxpainuy, mo MicTUThes y 1. 4. 4. 1
cT. 4 MK, € 3actapinoro i He BiJIOBi1a€ CydacHOMY CTaHy MUTHOTO 3aKOHOJIABCTBA Ta MOTpeOaM MpaKTH-
KM, OCKIUJIBKU CTIOTBOPIOE AIMCHUM HOPMATHBHHUHN 3MICT KaTeropii «repeMilieH s Yepe3 MUTHUI KOpAOH
Vkpaiun» [14, c. 107].

Cucremuuii anainiz Hopm MK (30kpema, crareii 7, 186, 4. 1 ct. 194, ct. 195, u. 1 ct. 318) nae mixcrasu
IUTS. BUCHOBKY TIPO T€, IO MEepPEeMillieHHsI TIPEJMETIB Yepe3 MUTHAN KOPAOH YKpaiH! 3MIHCHIOETHCS HE B
OyIb-SIKHii CIIOCI0, a y Croci0, BU3HAUEHUH 3aKOHOM 3 JJOTPUMAHHSM BiJIIOBIHUX TIPABUJI 1 IPOLIEAYD,
Y BU3HAYEHUX JIJISI TAKOTO MEPEMIMeHHST MICIISX TTi7] KOHTPOJIEM YIOBHOBa)KEHUX JEPKABHHUX OPTaHiB Ta
ix mocagoBux oci6. Tomy nepeminieHHs Yepe3 MUTHUH KOPAOH YKpaiHH — 1€ HE CYKYIHICTh Oyb-IKHX
IiHA, TOB’sI3aHUX 13 (HI3MYHUM TEepPEeMIIIEHHIM MpeIMeTa Y BiIIOBITHOMY HAITPSIMKY 3 METOIO (haKTHIHO-
r0 MEPEeTUHY MUTHOTO KOPJIOHY, @ BPETyIbOBaHA MUTHHM 3aKOHOAABCTBOM [iSUIBHICTB, 3 OIHOTO OOKY,
(hi3UYHMX 1 FOPUINIHUX 0Ci0, a 3 1HIIIOTO — IMTOCAIOBUX 0Ci0 MUTHHX OpPTaHiB, CIIPSMOBaHA Ha JOTPUMaH-
Hs Tiepe10aueHNX 3aKOHOAAaBCTBOM MPABHJI 1 MPOLEyp MEePEMILLICHHS TIPEIMETIB Yepe3 MUTHUI KOPAOH
VYkpainu [14, c. 107]. OTxe, mepeMilmieHHs Yepe3 MUTHHH KOPAOH YKpaiHH BiIITOBITHO IO CHCTEMHOTO
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TrymMadeHHsa nonokeHs MK nepenbauae He ix OesrnocepeiHe mepeMilieHHs y MpocTopi 00 MUTHOTO
KOpJIOHY YKpaiHH, a BPErylbOBaHY MHTHHM 3aKOHOIABCTBOM iSUIbHICTB, 3 OJHOTO OOKY, (i3M4HHUX i
IOPUINYHKUX OCI0, a 3 1HIIIOTO — IMOCAJ0BUX OCI0O MUTHHMX OpPraHiB, CIPSIMOBAHA Ha JOTPUMAaHHS Mepe-
OayeHNX 3aKOHOABCTBOM IIPABUJI 1 MPOLIEYP MEPEMIIIEHHS TPEAMETIB Yepe3 MUTHUI KOPIOH YKpaiHH.

Sk BkazaB 3akoHoxasenpb y KK, koHTpabania MmaTume Miciie B TOMY pasi, KoJiu BiOyBa€eThCs mepemi-
HIEHHS 3a00POHEHUX MPEAMETIB uepe3 MUTHUI KopoH. [Ipu npomy 1151 03HaKa chOpMyIbOBaHA IIISIXOM
3a3HAuCHHS Ha «MUTHHH KOPJOHY, 110 € MOHATTSIM MUTHOTO TIpaBa Ta IUITXOM BUKOPUCTAHHS IPUHMEH-
HHUKa «4epe3», U0 MOeIHYE MePEMILIeHHS SIK JIil0 Ta MUTHUN KOpAOH. B ykpaiHChKiil MOBI MpUHMEHHUK
«4epesy y)KHUBAEThCA Ha O3HAUEHHS «IKOTOCh MPOCTOPY, MICIA 1 T. iH., BIIOTIEPEK SKOTO PO3MIIIYETHCA
110-HeOy/Ib, IO SIKOMY 3 OOHOTr0 OOKY Ha IPYTHi, 3 OIHOTO Kpalo Ha ApYruil BigOyBaeThCs 1is, pyx // Ha
O3HAYEHHSI TIPOCTOPY, CEPEIOBHIIA, SKOTO-HEOYb MPUCTPOIO 1 T. iH., KPi3b SIKI XTO-, I0-HEOYIH TPOXO-
IUTb, IPOCOYYETHCS, BUAHIETHC [15]. YpaxoByroun Take 3HaU€HHs IPUHMEHHUKA «Iepe3» B IOPHINY-
Hill KOHCTPYKIIIi KOHTpaOaH¥ («IepeMilIeHHs Yepe3 MUTHUI KOPJIOH»), TOXOAUMO BHCHOBKY, III0 HOTO
BUKOPHUCTAHHS B il IOPUIMYHIN KOHCTPYKLII O3HAyae, 1110 3a00pOHEHNH ToBap a00 MpeaMeT PyXaeThCs
Yyepes TIEBHUH MPOCTip a00 KOPIOH, TIEpEeTUHAIOYH HOTo 3 0IHOTO OOKY Ha iHmmi. OHaK AJIs TOTo, M00
BBaKaTy KOHTpaOaHy 3aBEpILIECHO, He 000B’SI3KOBO TIOBUHHO OyTH came (pi3udHe TepeMillleHHs Yepes
MUTHUH KOPJIOH Y TPaJAHIIIHHOMY pO3YMiHHI, a caM (akT NepeMillleHHs Yepe3 MUTHHN KOPAOH MOXe BU-
3HaYaTHCs Yepe3 3Mi1HCHEHHI MUTHUX (popManbHOCTEH Ta 0pOPMIICHHS JOKYMEHTIB, 10 MiATBEPIKYIOTh
TaKWid pyX TOBapiB.

3rigno 3i ct. 9 MK mMuTHY TepuTopito YKpaiHu CTaHOBUTH TEPUTOpisl YKpaiHu, 3aifHATa CylIeto, Te-
pUTOpiaTbHE MOpE, BHYTPIIIHI BOIM 1 MOBITPSIHUN MPOCTIP, a TAKOXK TEPUTOPIl BITBHUX MUTHHUX 30H,
LITYYHI OCTPOBH, YCTAHOBKH 1 CIIOPYIH, CTBOPEHI y BUKIIIOUHIM (MOPCHKii) eKOHOMIuHiH 30H1 YKpaiHu,
Ha K1 TOIIUPIOETHCS BUKITIOYHA IOPUCIUKLIA YKpainu. Sk 3a3Hadeno y ct. 10 MK, mexi MUTHOI Tepuro-
pii Ykpainu € MUTHUM KOpAOHOM YKpaiHu. MUTHUH KOpIOH YKpaiHu 30iraeTbes 3 Aep>KaBHUM KOPAOHOM
YKkpainu, KpiM MeX IITy9HHX OCTPOBIB, YCTAHOBOK 1 CIIOPYA, CTBOPEHUX Y BUKIIOUHINA (MOPCHKii) eKo-
HOMIUHiH 30HI YKpaiHu, Ha SIKi NOLIMPIOETHCS BUKJIIOUYHA IOPUCANKLISA YKpainu. Mexi Tepuropii 3a3Ha-
YEHHUX OCTPOBIB, YCTAHOBOK 1 CIIOPYJ CTAHOBISITh MUTHUI KopioH Ykpainu [5]. [Ipu nipomy cam mo co6i
MUTHUH KOPAOH € 30BHILIHIM Ta BHYTPIlIHIM. 30BHILIHIA MUTHHUI KOPIOH PO3MEKOBYE MUTHHUI KOPIOH
CYMDKHHUX JIepKaB 1 TIepeBaXKHO 30ira€Tbesl i3 JIEp)KaBHUM KOPJIOHOM, & BHYTPIIIHIM MHTHHHA KOp/IOH
3a3BUYai 3HAXOOUTHCS yCEpEIHHI JepkaBu (HAaNpUKIald, MUTHI IIOCTH B aeponoprax), BiH 30DKHHMN 3
MEKaMH BUTBHUX MUTHHX 30H 200 13 30HAMH MUTHOTO KOHTPOJIIO B ITyHKTaX MPOITYyCKY Yepe3 JAep KaBHUMI
KOPJIOH YKpaiHH MUTHHUX MOCTIB, 110 PO3TAILIOBaHI B MDKHAPOIHHUX aeporopTax.

[lepeminieHHs B IOpUANYHIN KOHCTPYKIII{ KOHTpaOaH/IX OB’ 13aHO 3 BU3HAYCHUMH 3aKOHOJABIEM I10-
PYLICHHSIMH «MHUTHOTO KOHTPOJIO» (311HCHIOETHCS 11032 MUTHUM KOHTPOJIEM a00 3 MIPUXOBYBAHHSM Bij
MHUTHOTO KOHTPOJTI0). MUTHHI KOHTPOJIb — II€ CYKYITHICTh 3aXO0/IiB, IO 3/A1HCHIOIOTHCS 3 METOIO 3a0e31e-
4yeHHs Joaepkanas HopM MK, 3aKkoHiB Ta iHIIMX HOPMAaTUBHO-IIPABOBUX aKTiB 3 MMTAHb MUTHOI CIIpaBH,
MDKHAPOJIHHX JIOTOBOPIB YKpaiHH, YKJIaIeHUX Y BCTAHOBJICHOMY 3aKOHOM MOPsAKY (11. 24 c1. 4 ) [5].

VY 4. 3 cr. 318 MK Bu3Ha4Y€HO, 1110 MUTHUH KOHTPOJIb Hependayae BUKOHAHHS MUTHUMH OpraHaMH
MiHIMyMYy MUTHHX (OpManbHOCTEH, HEOOXiTHUX JIJIsl 3a0€3MeueHHs To/iep KaHHs 3aKOHO/IaBCTBa YKpa-
iHm 3 nutanb MUTHOL cupasu [5]. OTxe, miJ 3axolaMH, SIKi MTOKJIaJeHO B OCHOBY MHUTHOI'O KOHTPOJIIO,
PO3yMitOTh MUTHI (pOpMaIbHOCTI. MUTHI (hopMabHOCTI BiAmoBiaHO 10 cT. 4 MK Ykpainu € CyKynHICTIO
JIiHA, 10 MiJUIATar0Th BUKOHAHHIO BiJIMOBIIHUMHU 0CO0aMH i MUTHHMHU OpPTaHaMU, a TAKO)K aBTOMAaTH30Ba-
HOIO CHCTEMOIO MUTHOTO O(OPMIICHHS, 3 METOIO JIOTPUMAaHHsI BUMOT 3aKOHOJIAaBCTBa YKpaiHU 3 MUTaHb
MUTHOI cripaBi. MuTHI (popMaibHOCTI, SIKi CTAHOBIISATH MUTHUI KOHTPOJIb, BiIMOBIIHO 70 4. 2 cT. 318
MK, 31iliCHIOIOTECSI BUKJIFOYHO MUTHUMH OpraHamu [5].

OTXe, MUTHHI KOHTPOJIb MOCIa€ YiIbHE MICIIe B iSTIbHOCTI MUTHHUX OPTaHiB 1 MOJISTaE y 3iHCHEH-
Hi HIMHU BCTaHOBJICHHX 3aKOHAMH I IHINMMM HOPMAaTHBHUMH akTamu Jiil (GopmanpHOCTE), CripsiMO-
BaHMX Ha 3a0€3MCUCHHS JOTPUMAaHHS 3aKOHOIABCTBA 3 MMTaHb MUTHOI CIIPaBU Ta MIKHAPOJAHUX aKTiB,
000B’SI3KOBUX I YKpaiHu, yciMa cy0’€eKTaMu MUTHOI CIPaBH, KpIM MUTHHUX OpraHiB. Yac 31iiCHeHHS
MHUTHOTO KOHTPOJIIO € BU3HAYAIILHUM SIK JJIs1 BCTAHOBJICHHS IEPEMIIICHHS TOBaPiB, TPAHCIIOPTHHX 3aC0-
01B uepe3 MUTHHN KOPJOH YKpaiHu, TakK i A BU3HAYCHHS TOTO0, UM MOTPiOHO /17151 3aKiHUEHO{ KOHTpaOaH-
I BU3HAUaTu 000B’SI3KOBICTH (DI3MYHOTO MEepeMillleHHs 3a00pOHEHUX MPEAMETIB Yepe3 MUTHUI KOPAOH
VYkpainu.
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MK, sk 1 KOJIeH 1HIITNIT HOPMATHBHO-TIPABOBHI aKT, HE PO3’ACHIOE, IO BiIOYBA€THCSA 3 TOBAPAMH, SIKi
nepeOyBaroTh 1M1l MUTHUM KOHTPOJIEM, X04a aKTUBHO OINEPye UM MOHATTSIM. L{ijikoM JjorivHo, 1110 TOBa-
pu 1iepeOyBarOTh 111l MUTHHUM KOHTPOJIEM JIOTHU, JOKHU LIEH KOHTPOJIb MO0 HUX 3[IHCHIOETHCS MUTHUMHU
opraHamu. [Hakie Ka)Xy4u, IIOKM MUTHI OPTaHH ONMUTYIOTh ACKJIAPaHTIB UM YIIOBHOBaXCHUX HUMH OCi0,
3MIIACHIOIOTH OTJISA]] Y MIEPEOTIISA]] TOIO, TOBApU MepeOyBarOTh Y CIeiadbHO BiJIBEICHUX PEKUMHUX MiC-
LSIX — 30HAX MUTHOTO KOHTPOIIIO, JIe 3 HUMHU HE MOXE HI40TO BiZ0OyBaTHCS, OKPIM BiJIIOBITHUX MUTHUX
(hopmanbHOCTEIA.

Sk 3a3HavaNOCs, CKIaIOM KOHTPaOaHIN OXOILTIOETHCS BAMHEHHS TaKUX Jii 13 3a00pOHEHUMU TIpeI-
MeTaMH, sIKi TIOB’s3aHi 3 MOPYIIEHHIM caMe MUTHOTO KOHTPOJTIO, [0 Ma€ CBOT TEMITOpabHI MeXi Ta 3a-
KIHIY€TBCS 3 TPUMHHCHHAM 3TIHCHCHHS MUTHHX (hOPMATLHOCTEH MUTHIMH OpraHaMH CTOCOBHO OCOOH,
sIKa TIEPEMIIITy€ TOBApH Yepe3 MUTHHUI KOPIOH YKpaiHH i 10 11 (i3HIHOTO MepEeTHHAHHS I[LOTO KOPIOHY.

YpaxoByrodu BHUKJIQJCHE, JOXOIMMO BHCHOBKY, IO 3arajoM IEPEMIIIEeHHs TOBapiB Yepe3 MHUTHHMA
KOpAOH YKpaiHM SIK BU3HA4YaJIbHA 03HAKA KOHTPAOaH/ 1 BBAXKAETHCS 3aKIHUCHUM 3 MOMECHTY IPHUITUHCH-
HSl MUTHUMH OpraHaMd BCiX MUTHHX (POPMalbHOCTEH y MeXax 3IMCHEHHsS MHUTHOTO KOHTPONO Oe3-
BIJIHOCHO (DI3UYHOTO MEpPETHHAHHS 0CO00I0, SIKA MEPEMIIIy€e BiMOBIAHUN TOBAp Ta, BiJIMOBIHO CAMUM
TOBapOM, MUTHOTO KOpJIOHY Ykpainu. OTxe, 3a 3arajbHUM IMPABUIIOM, HA HAIly TyMKY, Came 3 IbOTO
MOMEHTY KOHTpa0aH/Ia € 3aKiHYCHUM CKJIaJIOM KPUMIHAIBHOTO ITPABOMIOPYIIICHHS.

BucnoBku. Orxe, 10X0IMMO BUCHOBKY, III0 KOHTpaOaH/a» K IOPUIUYHA KOHCTPYKILiS CPOPMYITHO-
BaHa 3aKOHOJABIIEM 3 BUKOPUCTAHHSAM TOHSATH MHTHOTO TIPaBa, 10 MOTpeOye 3BEPHEHHS /IO MOJIOKESHb
MHUTHOTO 3aKOHOAABCTBa. 3 OISy Ha CHCTEMHICTh MpaBa TaKe ONMUCAHHSA I1i€1 KOHCTPYKIIil BIUTMBAE HA
BH3HAYEHHS MOMEHTY 3aKiHUEHHS KOHTpaOaHIU SIK KPUMIHAJIHFHOTO TPaBONOPYIICHHS. Bu3HauanpHIM
P [IOMY € TIPaBUJIbHE BU3HAYEHHS TEMITIOPATFHUX MEX MHUTHOTO KOHTPOIIO, IMiJT IKUM Y 3arajlbHUX
prcax po3yMie€ThCs MisTbHICTE MUTHUX OPTaHiB, sSIKa MOJIATAE Y 3AIHCHEHHI HUMHU BCTAHOBJICHUX 3aKOHA-
MU { IHIIMMU HOPMATHUBHUMH aKTaMu Jii (GopmanbHOCTE), CIIPSMOBAHHUX Ha 3a0e3Me4eHHs JOTPUMaH-
HsI 3aKOHOJIABCTBA 3 MUTaHb MUTHOI CIPAaBU Ta MIKHAPOJHUX aKTiB, 000B’SI3KOBUX Ui YKpaiHu, yciMma
Ccy0’eKTaMu MUTHOI CIIPaBH, KPiM MUTHUX OpraHiB. CKJIaJioM KOHTpaOaH/IU OXOIUTIOETHCSI BUMHEHHS Ta-
KHX Jiif 13 3a00pOHEHUMH NIPEMETaMH, SIKi OB’ s13aHi 3 MOPYLIEHHSIM CaMeé MUTHOTO KOHTPOJIIO, 1110 Ma€e
CBOI TEMITOPAJIbHI MEXKI1 Ta 3aKIHUY€ETHCS 3 IPUITUHEHHSIM 3/11HCHEHHS MUTHUX (DOpMaIbHOCTEH MUTHHMH
OpraHaMu CTOCOBHO OCOOH, sIKa MepeMilllye TOBapy 4Yepe3 MUTHUN KOPAOH YKpainu i o ii (izudHo-
rO MMEePEeTUHAHHS [[LOTO KOPJOHY. 3 OISy Ha BUKIIAJCHE MEePEMIIllEHHS] TOBApiB uyepe3 MUTHHI KOPIOH
VYkpaiHu sk BH3Ha4YallbHA O3HAKa KOHTpaOaHJM BBaXKAETHCS 3aKiHUYEHHM 3 MOMEHTY NMPUITUHEHHS] MUT-
HUMH OpraHaMH BCiX MHTHUX (hopMaipbHOCTEH y MeXkax 3[MiHCHEHHS MUTHOTO KOHTPOIO OE3BiTHOCHO
(hi3UIHOTO TepeTHHAHHS 0CO00I0, KA TIEPEMIIIye BiAMOBIIHUN TOBAp Ta, BiAMMOBIIHO CAMHM TOBAapOM,
MUTHOTO KOpZIoHY YKkpainu. Came Take TITyMadeHHs € BU3HAYAJILHUM I BCTAHOBJICHHS MOMEHTY 3aKiH-
YCHHsI KOHTpaOaHIH K CKJIaAy KPUMIHAJIBHOTO IPAaBOIOPYIIICHHS.
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3azuneit-3ab6onomenko 3. A. 111010 BCTAaHOBJIEHHSI MOMEHTY 3aKiHYeHHsI KOHTPA0AHIN K KPUMiHAJbHOIO MPABONOPYLIEHHS

3aruneii-3ados10renko 3. A. Illoxo BcTaHOB/ICHHSI MOMEHTY 3aKiHYCHHSI KOHTPa0aHIH IK KPUMiHAIbHO-
r0 MPaBONOPYIIEHHS

VY cTarTi Ha MACTaBi 3aCTOCYBaHHA Pi3HUX CIOCOOIB TIIyMa4eHHS BCTAHOBIIOETHCS 3MICT OKPEMHUX CKIIAIOBHX
IOPUINYHOT KOHCTPYKIII] «HE3aKOHHE MEePEMIIIeHHs 3a00POHEHHX MPEAMETIB Yepe3 MUTHUIN KOPIOH YKpaiHI» SK
BH3HAYAJIBHOI O3HAKHM KOHTPAOAHAH, 110 3yMOBIIIOE i BCTAHOBJICHHS TOTO, 3 SIKOTO MOMEHTY BBa)Ka€ThCs 3aKiHUC-
HOI0 KOHTpaOaH/a SIK CKJIaJ] KpUMIHAIBLHOTO MPABOMOPYIICHHS. 3’ ICOBaHO, 110 3aKOHO/ABEIlhb HA HOPMAaTHBHOMY
piBHI niepe0aYnB 3aJIeKHICTh BCTAHOBJICHHS [[LOI'0 MOMEHTY 3 3aKIHYEHHSIM MHUTHOTO KOHTPOJIO, TOOTO 3 3aKiH-
YEHHSIM 3/1iIHCHEHHSI MUTHUX ()OPMaIbHOCTEH MUTHUMH OpraHaMu CTOCOBHO 0COOH, sIKa TIepeMilllye TOBapH 4epes
MUTHUH KOpIOH YKpaiHu 1 70 11 pi3MYHOro mepeTuHaHHs 1[boro KopAoHy llepeMilieHHs ToBapiB yepe3 MUTHHA
KOpJIOH YKpaiHM SIK BU3HauaJIbHa O3HAKa KOHTpaOaH/ 1 BBAKAETHCSI 3aKIHUCHUM 3 MOMEHTY IIPUITUHEHHSI MUTHUMHU
OpraHamMu BCiX MUTHHUX (OPMAILHOCTEH Y MeXax 3/ii{CHEHHSI MUTHOTO KOHTPOJIIO 0€3BiTHOCHO /10 (hi3WYHOTO I1e-
peTuHaHHS 0c00010, SIKa MEePEMIIIy€ BIINOBIAHUI TOBap Ta, BIAMOBIIHO CAMUM TOBAPOM, MHUTHOTO KOPJIOHY YKpa-
1. BigmoBigHO KOHTpa®aHIa BBaXKA€THCS 3aKiHUCHUM CKIIAJIOM KPHUMIHAJIHHOTO MPABOMOPYIICHHS 1 TOJI, KOJH
3a00pOHEHMI ITpeaMeT OyJI0 BUSBICHO B OCOOM IIPH B’i311i Ha TepUTOpPif0 YKpaiHu, Ha 1i MUTHIN TepUTOpIi Mg yac
MHUTHOTO OTJISIY aBTOMOOLIS, a00 10 TIepeTHHAHHS Ii€f0 0COO0I0 MUTHOTO KOPAOHY YKpaiHu.

Knrouosi cnosa: koHTpabaHIa, IepeMilleHHS TOBapiB, MUTHUH KOPAOH YKpaiHH, MUTHHUN KOHTPOJIb, MUTHI (op-
MaJBbHOCTI, 3aKiH4eHE KPHUMiHAIbHE MPABOMOPYIICHHS, 3aMaX Ha BYMHEHHS KPUMIHAIBHOTO MPABOMOPYIICHHS,
KpHMiHalIbHE TIPaBOOPYIICHHS, KpUMiHAJIbHA BiIIOBIIbHICTh, TIIyMa4eHHsI, CyJI0Ba MPAKTHKA.

Zahynei-Zabolotenko Z. A. On establishing the moment when smuggling ceases to be a criminal offence

The article attempts to establish the moment of completion of smuggling as a completed criminal offence
(Articles 201, 201-1, 201-3, 201-4, 305 of the Criminal Code of Ukraine). It is determined that «smuggling» as a
legal construct is formulated by the legislator using the concepts of customs law, which requires reference to the
provisions of customs legislation, and that the concept of «smuggling» belongs to collective, interdisciplinary and
cross-cutting concepts. Accordingly, the result of the interpretation in this case will also determine the moment at
which smuggling as a criminal offence is considered complete. Taking into account the meaning of the preposition
«throughy in the Ukrainian language, it is concluded that in the legal construct of smuggling («movement across the
customs border»), the use of this preposition means that the prohibited goods or items move through a certain space
or border, crossing it from one side to the other. However, in order to consider smuggling complete, it is not necessary
for there to be physical movement across the customs border in the traditional sense, and the very fact of movement
across the customs border can be determined through the completion of customs formalities and the preparation
of documents confirming such movement of goods. It has been established that the legislator has provided at the
regulatory level for the determination of this moment to be dependent on the completion of customs control. The
decisive factor here is the correct definition of the temporal limits of customs control, which is generally understood
to mean the activities of customs authorities consisting in the performance of actions (formalities) established
by laws and other normative acts aimed at ensuring compliance with customs legislation and international acts
mandatory for Ukraine, by all customs entities, except for customs authorities. It was concluded that the movement
of goods across the customs border of Ukraine as a defining feature of smuggling is considered complete from the
moment the customs authorities terminate all customs formalities within the scope of customs control, regardless of
the physical crossing of the customs border of Ukraine by the person moving the relevant goods and, accordingly,
by the goods themselves. Accordingly, smuggling is considered to be a criminal offence from the moment when
the prohibited item was found on a person upon entry into the territory of Ukraine, on its customs territory during
a customs inspection, or before that person crossed the customs border of Ukraine. This interpretation may be used
when qualifying under the articles of the Special Part of the Criminal Code of Ukraine, which provide for criminal
liability for smuggling.

Keywords: smuggling, movement of goods, customs border of Ukraine, customs control, customs formalities,
completed criminal offence, attempt to commit a criminal offence, criminal offence, criminal liability, interpretation,
judicial practice.
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